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CASE L 

BOROUGH OF LANCASTER. 1853. 

The Committee was appointed on the 15th of February, 1853, 
and consisted of the following Members : — 

Edward Divett, Esq., Exeter, 
(Chairmcm.) 



Right Hon. Colonel Forester, 

Wenlock. 
John Fergus, Esq., Fifeshire. 



Thomas Somers Cocks, Esq., 

Reigate. 
William Scholefield, Esq., 

Birmingham. 

Petitianert : — ^Electors. 



SitUng Member petitioned against : — Robert Baynes 

Armstrong, Esq. 

Counsel for Petitioners : — Mr. Serjeant Wrangham and 

Mr. Merewether. 

Agents : — Messrs. Thompson, Debenham & Brown, and 
Messrs. Robinson & Son. 

Counsel for Sitting Member: — ^Mr. Monk and Mr. Wheeler. 

Agents : — Mr. Coppock and Mr. R. B. Armstrong. 



The Committee agreed to the following preli- Feb. 17. 
minary resolutions with regard to the conduct 
of the case : — 

B 



Z ELECTION CASES. 

Preliminary 1. "That counsel will not be allowed to go 
resolutions, j^^^ matters not referred to in .their opening 
statement, without a special application to the 
Committee for permission to do so.^^ 

2. "That if costs be demanded by either 
party, under the 11 & 12 Vict. c. 98, the ques- 
tion must be raised immediately after the deci- 
sion on that particular case, unless the Com- 
mittee shall otherwise decide.*^ 

3. "That the Committee expect that with 
respect to cases of bribery, which it is intended 
to bring home to the sitting member, or his 
agents, the counsel for the petitioners will now 
state the names of the electors bribed, and 
those of the persons who actually gave the 
bribes.^^ 

4. "The Committee, however, reserve tc 
themselves a power, upon the special applica- 
tion of counsel, to proceed with any ease which 
tends to inculpate any principal or agent, the 
knowledge of which case has been brought oui 
before the Committee in the progress of the 
investigation, with the circumstances of whict 
the parties could not be reasonably supposed tc 
have been previously cognisant." 

5. "That with respect to treating, the Com- 
mittee will expect counsel to state the times and 
places where such treating is alleged to have 
taken place." 

6. "The Committee, however, reserve to 
themselves a discretionary power, as in cases ol 
bribery." 



BOROUGH OF LANCASTER. 3 

7. "That no person shall be examined as a 
witness who shall have been in the room during 
any of the proceedings, with the exception of 
the agents, whose names shall be handed in, 
without the special leave of the Committee." 

The petition, after stating that at the last Petition, 
election Robert Baynes Armstrong, Esq., Sa- 
muel Gregson, Esq., Thomas Greene, Esq., and 
John EQis, Esq., were candidates, and that the 
two former were returned, alleged bribery and Bribery and 
treating against Mr. Armstrong and his agents, ^^^^^"'S- 
and prayed the House to declare the election 
and return of Mr. Armstrong to be null and 
void. 

Mr. Serjt. Wrangham opened a case of bribery 
and treating. 

Prom the evidence given, it appeared that 
bribery and treating were carried on at the elec- 
tion ; and the only point disputed by the counsel 
for the sitting member was the proof of agency. 
From the facts elicited, the Committee had no 
hesitation in coming to the conclusion that 
agency was fully made out. 

Mr. Monk addressed the Committee on behalf Feb. 21. 
of the sitting member, but called no witnesses. 

The Committee came to the following final Final reso- 
resolutions for report to the House : — 

1. "That Eobert Baynes Armstroixg, Esq., 
is not duly elected a burgess to serve in this pre- 
sent Parliament for the borough of Lancaster." 

b2 a 



ELECTION CASES. 

2. "That the last election for the said bo- 
rough of Lancaster, so far as regards the return 
of the said Robert Baynes Armstrong, Esq., is 
a void election." 

3. "Tliat Robert Baynes Armstrong, Esq., 
was, by his agents, guilty of bribery and treating 
at the last election for the said borough of Lan- 
caster." 

4. " That it was proved to the Committee that 
Joseph Sharpless was bribed with 5/., William 
Whiteside with 5/., Charles Parsons Mawspn 
with 5/., Joseph Hadwen with 2/., Thomas Bond 
with 2/., and John Garth with twenty shillings.^' 



CASE n. 

BOEOUGH OF TAVISTOCK. 1863. 

IV Committee was i^pointed on the 15th of February, 1858, 
and eonasted of the fidlowing Members : — 

Lord Bobert GrosyenOT, Middlesex, 
{Ckairman.) 

Loftu Tottenham Wigram, 

Eiq^GHnbridgeUniyerBity. 

Xanouhike Wyvill, E^^ 



Ridmiond. 



George Arkwright, Esq^ 

Leominster. 
Thomas Chambers, Eaq., 

Hertford. 



Pelitiamer : — Bobert Joseph Fhillimore, Esq., an 
nnsoooesBfal Candidate. 

Sittimg Member petitioned agatnet : — Samuel Carter, Esq. 

Comnselfor PetUioner : — ^Mr. Alexander, Q.C., and 

Mr. Lopes. 

Ageaii : — ^Messrs. H. & W. Toogood, Mr. H^Hlliam Cony, 
Mr. Christopher Bridgeman, and Mr. Beer. 

CofHuel/or SUUng Member : — Mr. Serjeant Thomas, 
Mr. Parry, and Mr. Jenkin. 

Agent : — ^Mr. Chirdiner. 



The petition^ after stating that at the last Feb. 17. 
dection for the borough of Tavisiock, the Hon. Petition. 
George Henry Charles Byng, Samuel Carter, 
Esq., and the petitioner, were candidates, and 
that the two former were returned, alleged that 
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Want of Mr. Carter was not qualified by estate 1 
Son'^^*" ^^ Parliament for the said borough; 1 
the day of election, immediately after a j 
been demanded by the petitioner, Mr. 
was required, pursuant to the statute, t 
a declaration of his qualification ; andtha 
Notice to following day, before the poll had comi 

electors of j ,• ^ ut i • x j.i_ 

disquaiifi- "^® notice was publicly given to the 
cation. that Mr. Carter^s qualification had bee 
questioned, and would be impeached h 
Committee of the House ; that before t 
commenced a notice was published and 
about Tavistock by Mr. Carter or his ag 
which the following was a copy : " Mr. 
morels last efibrt. — Mr. Carter^s quali 
having been questioned by Mr. Phillimo 
Carter hereby positively assures the electc 
his qualification was regularly deposited 
Crown Office previous to his taking his 
the House of Commons, and is ready to 
hibited to any one who has a right to ( 
it. Tavistock, July 8th, 1852 ;" that bej 
poll commenced on the morning of tl 
8th of July, Mr. Carter himself read 
in the Guildhall at Tavistock aforesaid 
the polling was to take place, the aforesaid 
or hand-bill, so published by him or 
behalf, and then also handed to the sai 
reeve and returning officer the said ha 
and also a declaration, of which the folic 
a copy : ^* I, Samuel Carter, do solemi 
sincerely declare that I am, to the best 
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knowledge and belief, duly qualified to be elected 
as a Member of the House of Commons accord- 
ing to the true intent and meaning of the Act 
passed in the second year of the reign of Queen 
Victoria, intituled, ^ An Act to amend the Laws 
relating to the Qualification of Members to 
serve in Parliament,' and that my qualification 
to be so elected doth arise out of leasehold houses 
and tenements, annuities and shares in Joint- 
Stock Companies, monies, goods, and chattels, 
as hereunder set forth, leasehold houses, tene- 
ments, tan-yard and premises in the parish of 
Tavistock, of which not less than thirteen years 
are unexpired, ^an annuity in the Plymouth 
Tontine,^ ^ shares in the Tavistock Gas Com- 
pany,' 'an annuity for life secured by deed, 
moTiMj^gOfdw and chattels in Tavistock and 
Lond^W. Carter, July 7th, 1852 ;" that the 
said poll having commenced, due notice was 
given on behalf of the petitioner to several 
electors who first tendered their votes for Mr. 
Carter, that the qualification of Mr. Carter 
had been duly questioned, and would be im- 
peached before a Committee of the House, and 
they were severally personally cautioned to in- 
form themselves of the validity of Mr. Carter^s 
qualification before they gave him their votes, 
and that if they gave their votes for Mr. Carter, 
such votes would be thrown away; and that 
thereupon a discussion took place between the 
petitioner and his solicitor, with Mr. Carter, 
and the said portreeve, and all parties agreed, 
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• 

and especially Mr. Carter^ that such notice or 
caution should not be personally repeated to 
each elector, but that the same should be 
understood to have been given to each elector 
throughout the election; that printed notices 
of Mr. Carter^s want of qualification as afore- 
said were aflSxed on each side of the door of 
the said Guildhall, in which, as aforesaid, the 
polling was carried on, some time before the 
poll commenced, so as to be visible to every 
elector, as he came up to vote, and continued 
so affixed up to the close of the poll, and such 
notices were also, and at the same time, affixed 
to the hustings, which were close to the said 
Guildhall, and on other conspicuous places in 
the said borough, and continued so affixed up 
to the close of the poll, and for some days after- 
wards, and that the said notice and vraming 
was well known and notorious to all the electors 
of the said Borough of Tavistock both before 
and during the time of the said election. 

The petition then proceeded to negative the 
qualification as set out in Mr. Carter^s declara- 
Scat tion, and prayed that Mr. Carter might be de- 

praye . clared not duly elected, and that the return 
might be amended by erasing his name, and in- 
serting therein the name of the petitioner. 

The Committee agreed to the following reso- 
lutions with respect to the conduct of the case. 
Prdiminary 1. "That couAsel will not be allowed to go 
resolutions. Jj^^q matters not referred to in their opening 



he 
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statement, without a special application to the 
Committee for permission to do so/^ 

2. "That if costs be demanded by either 
party, under the 11 & 12 Vict. c. 98, the ques- 
tion must be raised immediately after the deci- 
sion on that particular case, unless the Commit- 
tee shall otherwise decide.'* 

3. '^That no person shall be examined as a 
witness who shall have been in the room during 
any of the proceedings, with the exception of 
the Agents, whose names shall be handed in, 
without the special leave of the Committee.** 



Mr. Alexander then submitted to the Com- Sitting 
mittee, that inasmuch as it was now competent "ge^is o\r 
to examine the sitting member, they should in- discretion 

ft.ft to TP 

timate to Mr. Carter, that if he remained in mainingin 
the room he would fall within the third resolu- '°®™ (**)• 
tion, and could not be examined as a witness. 

The Committee inquired whether it was in- 
tended to call the sitting member as a witness. 
Mr. Serjt. Thomas, for the sitting member, 
stated that at the present stage of the inquiry it 
was impossible to answer that question; but 
that it would be acting contrary to the usual 

(a) Mr. Carter was Rubsequently examined as a wit- 
ness in his own behalf; and the practice generally 
adopted by other Committees has been to sanction the 
sitting member's and the petitioner's presence in the 
room, without prejudice to their being called as wit- 
nesses. 

b3 
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practice of all Courts of Justice, if the Comn 
tee were to come to a resolution excluding ( 
of the parties to the inquiry from the room. 

Mr. Alexander replied. 
The Committee resolved, 

" That Mr. Carter must use his own disc 
tion as to remaining in Court, as the Co 
mittee can make no special exception in t 
case.^^ 

Mr. Alexander opened the case for the p< 
tioner. 
On peti- The poll-books having been proved, Mr. At 

wan/of (^fi'der submitted to the Committee, that 
qualified- sitting member must now proceed to give e 
tioner^must dence in support of his qualification ; he adn 
impugn ted that the general practice was for the p< 
contained tioner to begin by attacking the qualificati 
in sitting but that such a rule could not extend to 
declaration present case, where the declaration of qualifi 
before he ^Jqjj ^^s SO vaffuc and uncertain. 

can be ^ . 

called upon Mr. Serjt. Thomas, contra, relied upon 
the^s^^''^ uniform practice adopted by Committees, t 
when a petition was presented upon the groi 
of the non-qualification of the sitting meral 
the petitioner was always called upon to i 
peach the qualification, before the sitting me 
ber could be called upon to give evidence 
support of it; and that the declaration in 
present case afforded quite sufficient inforr 
tion to the petitioner for that purpose. 
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dted, in support of his ai^ument^ the West 
Gloucestershire case (a). 

Mr. Alexander replied. 

The Committee resolved, 

"That the counsel for the petitioners do pro- 
ceed to impugn the statement contained in the 
declaration, before any further proof is required 
on the part of the sitting member.^^ 

Evidence was then given, both on the part of What suffi- 
the petitioners and of the sitting member, ofJ^'eiUorr 
the particulars and value of the several items of sitting 
which went to make up Mr. Carter's qualifica- ^^nt of 
tion as stated in his declaration; and also of*l^*^*<^*" 

ii . A1* t» ^^• n ' t * tlOn, 10 

toe notice of his want of qualincation havmg make votes 
been brouG'ht home to the knowledge of the ?!^®V° 

° ° him thrown 

electors. The evidence given upon the latter away. 

point was to the effect stated in the petition. 

Mr. Lopes, for the petitioners, contended that 
the evidence given satisfactorily showed that 
Mr. Carter's qualification was insuflScient ill 
point of value, and that sufficient notice had 
been given to the electors of his want of qualifi- 
cation to make the votes given by them to the 
sitting member lost and thrown away; that per- 
sonal service upon each elector was unnecessary, 
but that it was sufficient if notice was publicly 
given to the electors. (Clerk on Elections, p. 
156; Rogers on Elections, p. 224.) He also 



(a) 1 P. B. & D. 11. 
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cited the following cases : Fife case (a) ; ind 
Horsham case (b) ; 2nd Canterbury case [c) ; 
Flintshire case (rf) ; Wakefield case [e) ; Belfast 
case (/) ; Cork County case {g) ; Newcastle 
case(h); R. v. Hawkins {i); dough v. Evelyn (k). 
Mr. Serjt. Thomas and Mr. Jenkin, for the 
sitting member, contended, in the first place, 
that the qualification of the sitting member 
had been established ; and secondly, that if the 
Committee should be of opinion that it was not, 
then that the notice to the electors was insuffi- 
cient ; and that a vote of an elector could not be 
thrown away, unless he was shown to have been 
personally served with a notice that the sitting 
member was disqualified ; that it was especially 
necessary in the present case to require this 
proof, as the sitting member had been allowed 
to retain his seat at the previous election upon 
the same qualification. They particularly relied 
upon the %nd Horsham case, as showing the 
only course which Committees would sanction. 
Notice of disqualification was, in that case, 
served upon each voter as he came to the poll, 
and no vote was struck oflF the sitting member's 
majority, until it was shown that the voter had 
been served with this notice. 



(a) 1 Lud. 455. (h) 1 P. R. & D. 256. 

(c) Cliffd. 353. (d) 1 Peck. 526. 

(e) B. & Au8. 319. (/) F. & F. 603. 

(g) K. & O. 391. (A) B. & Aus. 576. 

{i) 10 East, 211. (k) 5 B. & Aid. 81. 
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Alexander replied. 

Committee came to the following reso- Feb. 21. 
\ for report to the House : — 
' That Samuel Carter, not being qualified Final reso- 
ing to the provisions of the Act of 1 & 2 " *°"'' 
c. 48, intituled, ^ An Act to amend the 
relating to the Qualification of Members 
ve in Parliament/ is not duly elected a 
a to serve in this present Parliament for 
rough of Tavistock." 

^That Robert Joseph Phillimore, Esq., is 
lected, and ought to have been returned a 
» to serve in this present Parliament for 
id borough." 



14 



CASE III. 

1853. CITY OF CANTERBURY. 

The Committee was appointed on the 15th of February, 1853, 
and consisted of the following Members : — 

Henry Ker Seymer, Esq., Dorsetshire, 
{Chairman.) 



William Ewart, Esq., Dum- 
fries, &c. 

Sir James Buller East, Bart., 
Winchester. 



Austen Henry Layard, Esq.* 

Aylesbury. 
Richard Malins, Esq., Wal- 

lingford. 



Petitioners : — Electors. 

Sitting Members : — Henry Plumptre Gipps, Esq., and 
Hon. Henry Butler Johnstone. 

Coftnselfor Petitioners : — ^Mr. Serjeant Einglake, Mr. Edwii 
James, Q. C, Mr. Kodwell, and Mr. Elliot. 

Agents : — Mr. Coppock and Mr. Aris. 

Counsel for Sitting Members : — Mr. Serjeant Wrangham, 
Mr. Merewether, and Mr. Josiah Wilkinson. 

Agents : — Messrs. Thompson, Debenham & Brown, and 
Messrs. Kingsford, Son, & Wightwick. 



Feb. 17. The Committee agreed to the usual prelimi 

Preliminary nary resolutions (a). 

resolutions. 

(a) Ante, p. 2. 
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The petition^ after stating that at the last Petition, 
election Col. Frederick Romilly, Sir William M. 
Somerville, Bart., the Hon. George A. F. P. S. 
Smythe, Henry P. Gipps, Esq., and the Hon. 
Henry Butler Johnstone were candidates, and 
that the two latter were returned, alleged bribery Bribery at 
and treating against the sitting members and ^^®**"'K- 
their agents, and prayed the House to declare 
the election and return of the sitting members 
to be null and void. 

Prom the evidence given, it appeared that an 
organised system prevailed of giving each voter 
the privilege of naming two persons who were 
to receive colour tickets, varying in value from 
10*. to 1/. each, from the agents of the sitting 
members. It also appeared that these tickets 
were, in most instances, furnished to the relatives 
or friends of the voters. 

Upon this state of facts it was contended, on 
the part of the petitioners, that this practice 
amounted to bribery, under the provisions of 5 
& 6 Vict. c. 102, s. 20. 

The Committee came to the following final peb. 21. 
resolutions for report to the House : — Final reso 

1. " That Henry Plumptre Gipps, Esq., is not ^"^^''"'• 
duly elected a citizen to serve in this present 
Parliament for the city of Canterbury.^^ 

2. " That the Hon. Henry Butler Johnstone 
is not duly elected a citizen to serve in this pre- 
sent Parliament for the city of Canterbury.^' 
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3. " That the last election for the said city is 
a void election/' 

4. "That the said Henry Plumptre Gipps 
and the said Henry Butler Johnstone were, by 
their agents, guilty of bribery at the last election 
for the said city/' 

5. "That it was proved to the Committee 
that Edwin Hay ward was bribed with 4*1.; John 
Gardiner, 1/. ; Henry White, 51. ; and Charles 
White, 3/. ; and that William Bradley, Henry 
Augustus Thomas, William Newing, William 
Pickering, James Pearce, William Lemar, 
Charles Henry Brown, and William CoUinson 
were bribed by means of colour tickets, of the 
value of ten shillings each/' 

6. " That it was not proved that these acts of 
bribery were committed with the knowledge and 
consent of the said Henry Plumptre Gipps and 
the said Henry Butler Johnstone/' 

7. " That the Committee find that a system 
of corruption by means of colour tickets pre- 
vailed at the last election on behalf of the sitting 
members, and at previous elections for the city 
of Canterbury generally" {a). 



(a) In consequence of this report, a Commission wa^ 
appointed under the 15 & 16 Vict. c. 57. 



Gipp 
re, by 
lectir-: 



vr^j 



CASE IV. 

BOROUGH OF BRIDGNORTH. 

"Hie Comnuttee was appointed on the 15th of February, 1853, 
and consisted of the following Members : — 

Hon. Edward Pleydell Bouverie, Kilmarnock, 

(ChaimuM,) 



Hon. P. J. Locke King, Sur- 
rey, East. 

William Francis Knatchbull, 
Esq., Somerset, East. 

Petiiuyners : — Electors. 



Frederick Dundas(a), Esq., 

Orkney. 
Sir Henry Willoughby, Bart., 

Evesham. 



Sitting Members : — Henry Whitmore, Esq., and Sir 
Robert Hgot, Bart. 

Counsel for Petitioners : — Mr. Edwin James, Q. C, 
Mr. Power, and Mr. Hawkins. 

Agents : — Mr. W. Hunt, Mr. R. Backhouse, Mr. Watson, and 

Mr. H. C. Millett. 

Counsel for Sitting Member, Mr. Whitmore : — Mr. Whately, 
Q.C., and Mr. C. Whitmore. 

Agents : — Messrs. Dyson & Co. and Mr. Sparkes. 

Counsel for Sitting Member, Sir M, Pigot : — Mr. Alexander, 

Q. C. and Mr. John Clerk. 

Agents : — Messrs. Thompson, Debenham & Brown, and 

Mr. Vickers. 



I The usual preliminary resolutions with re- Feb. 18. 



(a) Mr. Dondas, not being present on the 16th of 
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Preliminary gard to the Conduct of the case were agreed 

resolutions, j.^ /^\ 

to (a). 

Petition. The petition, after stating that at the last 

election Henry WTiitmore, Esq., Sir R. Pigot, 

Bart., and the Hon. Frederick William Cadogan 

were candidates, and that the two former were 

Bribery, returned, alleged bribery and treating against 

rea ing. ^^^j^ ^^^ sitting members and their agents, and 

prayed the House to declare the election and 
return of both or one of the sitting members to 
be null and void. 

Mr. James opened the case on behalf of the 

petitioners. 

Evidence of A. witness, Gcorgc BaAer, in the course of 

ment of a bis examination, was asked by Mr. James as to 

voter that ^ conversation which took place between him 

be has . *^ 

received and a voter named Knner, with reference to 
h°"%^°*^ money alleged to have been received by Pinner 

admitted in for his VOte. 

evidence. ^^ ^^^^ objected to the evidence.—No re- 
port of such conversation can be received as 
evidence pf* Pinner having been bribed, or can 
be allowed to enter into the consideration of 
the case as against the sitting members. If 



February, the day appointed for the swearing of the 
Committee, within one hour after Four o'clock, was or- 
! dered to be taken into the custody of the Serjeant-at- 
Arms, and the sweariug of the Committee was adjourned 
until the 17th February, 
(a) Ante, p. 2. 
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this evidence is admitted, the well-known prin- 
ciple that all evidence must be given upon oath 
is violated. At all events, the voter ought to be 
called, and his statement taken upon oath. If 
this statement is to be admitted as part of the 
res gestcB, it must be shown to have some imme- 
diate connection with the matter to which it 
refers. Such is not the case here, as a consi- 
derable interval elapsed between the time of the 
receipt of the bribe and the account given of it 
by the witness. The law in cases of conspiracy, 
as to the account which the conspirators may 
give at some subsequent period, of the part which 
they may have taken in the conspiracy, is in 
point. 

Mr. fVhately, for the other sitting member, 
followed on the same side. 

Mr. James, in support of the examination. — 
Although the report of the conversation may 
not be admissible to affect the sitting members, 
it is relevant to the question before the Com- 
mittee, whether this voter was bribed or not, 
and no better evidence can be adduced for that 
purpose, than the statement which the voter 
made on producing the bribe. There is no ana- 
logy between this case and one of conspiracy. 

Mr. Clerk replied. 

The Committee resolved, "That evidence of 
the statement of a voter that he has received 
money for his vote, is admissible evidence that 
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he did receive money ftar his vote/' Ayes, 3 : 
Mr. Dondas^ Mr. Locke King, Mr. BouTerie. 
Noe9y 2 : Sir H. WiHooghby, Mr. KnatchbuD. 

The Chainaan intimated, in explanation of- 
this resc^otion, that the words ^' admissible evi- 
dence'^ were intended to apply only to the 
evidence of the witness as against himself. 

Feb. 19. After the examination of Joseph Taylor Pin- 

Unlot tpe- ner, a voter alleged to have been bribed, a 
sbowB, one witness, Benjamin Tipton, was called by the 
f^f™ petitioners, upon which Mr. Alexander stated, 
most be that not having heard this witness's name in 
^^^*^ connection with Pinner's case, he wished to be 
another informed whether this witness's evidence related 
up<m. ^ * ^^^ csaey and if so, whether Pinner's case 
was concluded, as much inconvenience and con- 
fusion would be occasioned by alternate inter- 
polations of new cases and resumptions of old 
ones. 

Mr. Hawkins J for the petitioners, stated, that 
Tipton was called to prove a fresh case against 
the sitting member, but declined to give any 
pledge not to call other witnesses in support of 
Pinner's case. 

The Committee resolved, "That, if supple- 
mentary evidence to a case should be tendered, 
they would expect that some special grounds 
should be shown for asking the Committee to 
receive it.^' 
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Francis Page, in examination by Mr. Haw- Feb. 21. 
itew, having been asked as to what took place Leave given 
at the " Royal Oak," and subsequently at the bribery list 
"Bricklayers' Arms." between himself and one *" accord- 

. . /. aDcc with 

Head, the latter acting under the instructions of opening 
Mr. Whitmore, one of the sitting members, and "^^e™*"*- 
which instructions were given in the witnesses 
. presence — 

Mr. fVhately objected to the question, on the 

ground that in the Usts of persons bribed, and 

of persons by whom they were bribed, there was 

BO mention made either of Mr. Whitmore or 

Mr. Head in connection with the name of 

Francis Page, who was stated to have been 

I bribed by Thomas Nock ; and further, on the 

I ground that the case differed from that which 

• was opened by the counsel for the petitioners. 

It appeared that the particulars of the case 

did correspond with the openiQg speech, as a 

caae of bribery by treating both by Whitmore 

and Nock, but not with the statement contained 

in the lists of persons bribed. 

Upon Mr. James applying for leave to amend 
the hsts, and the application not being objected 
to by Mr. Whately — 

The Committee resolved, ^'That Mr. James 
having applied to amend the list of persons 
bribed and of persons giving bribes, by the in- 
sertion of the name of a person whom he had 
stated in his opening speech to have given a 
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bribe by treating, the Committee permit the 
list to be 80 amended " (a). 

Feb. 23. Mr. Hawkins summed up the case of the 

petitioners. 
Feb. 24. Mr. Whately addressed the Committee on the -i 

part of Mr. Whitmore, and called witnesses. 
Mr. Alexander addressed the Committee cm _ 

the part of Sir R. Pigot, and called witnesses. 
Feb. 20. The Committee came to the following final ; 

resolutions : — " i 

lutions. 1- "That Henry Whitmore, Esq., is duly * 

elected a burgess to serve in this present Pa^ 

1 lament for the borough of Bridgnorth." 



(a) On the room being cleared, it was moved, " That 
counsel be constrained to adhere to the written Hsts of 
voters bribed, and of persons by whom they were bribed, 
as delivered in to the Committee." An amendment was 
proposed to the question, after the word " Committee" 
to add the words — " in a case where the counsel fw 
the petitioners in his opening speech stated the name 
of another person not on the list as having given a 
bribe by treating, and applied to correct the Hst in 
accordance with that statement." The Committee di- 
vided on the question, "That these words be there 
added." Ayes, 3 : Mr. Dundas, Mr. Locke King, Mr. 
Bouverie. Noes, 2 : Sir H. WiUoughby, Mr. Xnatoh- 
bull. The question as amended was then put, and ne- 
gatived. The resolution in the text was then moved, 
and carried on a division. Ayes, 3 : Mr. Dundas, Mr. 
Locke King, Mr. Bouverie. Noes, 2 : Sir H. Wil- 
loughby, Mr. Knatchbull. 



1 
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2. "That Sir Robert Pigot, baronet^ is not 
My elected a burgess to ser^e in this present 
Puiiament for the borough of Bridgnorth '' (a). 

3. '' That the last election for the said borough 
is a void election, so far as regards the return 
of the said Sir Robert Pigot/' 

4. " That Sir Robert Pigot was, by his agents; 
guilty of bribery at the last election/' 

5. '' That it was proved to the Committee, 
that Joseph Mason was bribed with the payment 
at 10/., but that it was not proved that such 
bribery was committed with the knowledge or 
consent of Sir Robert Pigot '' (b) . 

On the above resolutions being announced to 
the parties — 



(a) The Committee divided on the question, ** That 
Sr E. Pigot is duly elected," &c. Ayes, 2 : Sir H. 
WiUoughby, Mr. Knatchboll. Noes, 3 : Mr. Drmdas, 
Ifr. Locke King, Mr. Bouverie. 

(b) The Committee divided on this and the previous 
reiK>lation. Ayes, 3: Mr. Dundas, Mr. Locke Xing, 
Mr. Bouverie. Noes, 2 : Mr. XnatchbuU, Sir H. Wil- 
loQghby. When the room was cleared it was also 
Boved, '* That the payment of 10/. to Joseph Mason 
was made on the ground of an outstanding claim, on 
the aoooont of one of the candidates at the election in 
1847 ; and when the said payment of 10/. was made, it 
did not appear in evidence that Sir R. Pigot was a 
candidate for the representation of the borough of 
Bridgnorth." This motion was negatived on a division. 
Ayes, 2 : Sir W. Willoughby, Mr. Znatchbull. Noes, 
3 : Mr. Dundas, Mr. Locke King, Mr. Bouverie. 
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Costs al- Mr. Whately, on behalf of Mr. Wliitmorej 

rittin^ *° applied to the Committee to come to a resolutioii 
member, declaring, under the 1 1 & 12 Vict. c. 98, s. 89, 
12 v[ct ^^^^ *^^ petition, so far as it related to the seat 
c. 98, 8. 93. of Mr. Whitmore, was frivolous and vexatious, 
and referred to the evidence which had been 
given on the part of the petitioners. In the 
second place he applied, under sect. 93 of the 
same statute, that in the event of the Committee 
not being prepared to vote the petition frivolous 
and vexatious, they would come to a resolution 
ordering the petitioners to pay costs in all the 
cases of alleged bribery opened against Mr. 
Whitmore, and enumerated in the list delivered 
to the Committee, which they might consider 
to have been made without reasonable or pro- 
bable ground. 

Mr. James and Mr. Power opposed the appU- 
cation. — The petitioners established by evidence 
a, prima facie case against Mr. Whitmore, which 
obliged him to call evidence in rebuttal. Unless 
that had been done, the Committee would pro- 
bablyhave held that the allegations in the petition 
as against him had been proved. There is no 
ground, therefore, for the first branch of the 
application. With regard to the second branch, 
the Committee have no power to come to the 
resolution sought for : the only section of the 
Act referred to, which enables the Committee to 
give costs in individual cases, is the 92nd, and 
that applies only to the case of a scrutiny. The 
93rd section authorizes the Committee to im- 
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)08e costs only in cases where tlie petition con- 
^ains two or more distinctive allegations^ sach as 
)ribery^ treating^ intimidation, want of qualifi- 
»tion^ or tlie like^ and tlie Conmiittee shall 
ihink that the petition as respects any one of 
those allegations shall be frivolous and vexatious. 
The Rye case {a) is an instance in which the 
section was so construed. There the petition 
aUeged bribery and treating gainst the sitting 
member^ and also that the election was void on 
the ground of the insufficiency of notice of the 
day of election^ and the Committee^ although 
they avoided the election on the latter ground^ 
jet being of opinion that the entire allegations 
of bribery and treating were unfounded, and 
made without reasonable and probable cause, 
resolved that such allegations were frivolous and 
vexatious. Here there are only two allegations 
in the petition, viz. bribery and treating, with 
respect to each of which evidence was given on 
the part of the petitioners, which called for and 
ehcited a reply. 

Mr. Whately replied. 

The Committee resolved — 

1. " That, in the opinion of the Committee, 
there are not sufficient grounds for reporting to 
the House that the petition, as concerns the 
return of Mr. Whitmore, is frivolous and vexa- 
tious.^^ 

2. '' That inasmuch as, in the opinion of the 

(a) 1 P. E, & D. 114. 
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Committee^ the allegations of bribery by Heniy 
Whitmore^ Esq.^ or his agents^ made by the 
petitioners before the said Committee^ in the 
cases of William Milner^ Thomas Mikier^ Joseph 
Taylor Pinner, John Bishop, William Bradley, 
Joseph Mason, Francis Page, Geoi^e Brown, 
William Roberts, Benjamin Tipton, Benjamin 
Spilsbury, and George Reese, were made without 
any reasonable or probable ground, the Com« 
mittee have ordered that all costs and expenses 
incurred by reason of such unfoimded allega- 
tions shall be paid by the petitioners and thdx 
sureties to the said Henry Whitmore, Esq/^ (fl). 

(a) This last resolution was, together with those in 
p. 22| reported to the House. 
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CASE V. 
BOBOUGH OP BLACKBUBN. 18"- 

The Committee was appcnnted on the 17th of Febroary, 1853, 
and consisted of the fbUowmg Members t — 

William Peedes, Esq., Kent, East, 
{Chairman^ 



Visooont Chelsea, Dover. 
Archibald Hastie, Esq., Pais- 



Colonel Boldero, Chippenham. 
Charles William Grenfell, 
Esq., Windsor. 

Petitioner 8 : — ^Electors. 

SUtitig Memher petitioned cufainst : — ^William Ecdes, Esq. 

(^owuelfor Petitioners: — ^Mr. Serjeant Wrangham, Mr. Edwin 
James, Q. C, Mr. Boden, and Mr. Hardy. 

Agents: — ^Messrs. Thompson, Debenham, &. Brown, Messrs. 
Robinson & Perfect, Mr. P. EUingthorpe, and Mr. B. Back- 
house. 

Cowmelfor Sitting Member : — ^Mr. Serjeant Kinglake, Mr. 
Seijeant Wilkins, Mr. Whigham, and Mr. Merewether. 

A^fents : — ^Mr. Coppock, Mr. Hollingshead, and Mr. Sturdy. 



The usual preliminaiy resolutions with regard Feb. 19. 
to the conduct of the case were agreed to [a). Preliminary 

resolutions. 

The petition, after stating that at the last Petition. 

(a) Ante, p. 2. 

c 2 _ 
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election for the borougli of Blackburn James 
Pilkington, Esq., William Eccles, Esq., and 
John Hornby, Esq., were candidates, and that 
Bribery and the two former were returned, alleged bribery 
'^ ^' and treating against Mr. Eccles and his agents, 
and prayed the House to declare the election 
and return of Mr. Eccles to be null and void. 

Feb. 19. Mr. Serjt. Wrangham opened a case of bribery 

andtreatSg. ^ ^ ^ ^ 

After evidence had been called on the part of 

the petitioners, and the sitting member had 

been examined in his own behalf, 

Feb. 24. The Committee resolved — 

Final reso- ] . " That it has been proved before this Com- 
mittee that George Clarke was bribed by the 
promise of an outlay of 5/. for the benefit of his 
son, John Clarke, keeper of the ^ Bird-in-hand' 
beer-shop; Richard RawcliflFe, with 1/. ; George 
Gorton, with a promise of 5/. for the use of a 
room as a committee room ; Thomas Morris, by 
an order for beer to the amount of 2/., and by 
the receipt of two tickets for more beer, to be 
given away at his house ; Thomas Bond, by the 
consumption of meat and liquors in his house 
on the polling day, to the amount of 37/.; James 
Hindle, by having money spent in his house to 
the amount of 47/. ; but it was not proved by 
evidence before the Committee that the said 
acts of bribery were committed with the know- 
ledge or consent of the said William Eccles, 
Esq.'' 



lutions. 
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2. ''That this Committee further find^ that 
treating to some extent was practised at the last 
election for the said borough by the agents and 
friends of the said William Ecdes^ Esq. ; but it 
was not proved by evidence that the said Wil-. 
liam Ecdes^ Esq., was cognizant of the same.'' 

8. "That William ificcles, Esq., was by his 
agents guilty of bribery at the last election for 
the said borough.'' 

4. ''That William Eccles, Esq., is not duly 
elected a burgess to serve in this present Parlia- 
ment for the borough of Blackburn." 

5. "That the last election for the said bo- 
rough, so &r as regards the return of the said 
William Eccles, Esq., is a void election" {a). 

(a) These resolutions were repcMrted to the House. 
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CASE VI. 
1853. BOROUGH OF CLITHEROE- 

The Committee was appointed on the 17th of February, 1858, 
and oongisted of the following Members : — 



James Milnes Qaskell, Esq., Wenlock, 
(Chmrman,) 

Wyndham Goold» Esq., Li- 
merick County, 

Sir William Sn^th, Bart, 
Essex, South; ■ 



William Hutt, Esq., Gates 

head. 
Captain Gladstone, Devizes. 



FetiHoners : — ^Electors. 

SUHnff Member : — ^Matthew Wilson, Esq. 

Counsel for PeHtioners: — ^Mr. Serjeant Wrangham, Mr. 
Edwin James, Q. C, and Mr. Webster. 

Agents : — ^Mr. B. H. Wyatt and Messrs. Hall & Baldwin. 

Counsel for Sitting Member : — Mr. Serjeant Kingla^e, 
Mr. Pigott, and Mr. Power. 

Agents : — ^Mr. Coppock and Mr. Wheeler. 



Feb. 19. The usual prelimiuary resolutions with regard 
Preliminary to the couduct of the case were agreed to {a), 

resolutions. 

Petition. ^The petition^ after stating that at the last 

^— ^—^^^^^i^^^l^i^^— ^l^^l^— ^i^M^^^— — .^^^^^ ■'■■■■■■■■■' ■ ■■■■■II ■— ^— i^ 

(a) Ante, p. 2. 
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election for the barough of Clitlieroej Matthew 
Wilson^ Esq.^ and John Thomas Walshman Aspi- 
nall^ Esq.^ were candidates, and that the former 
was returned as the sitting member, alleged 
bribery and treating against the sitting member Bribery ant 
and his agents, and prayed the House to de- *'^*^"8- 
dsgre his dection and return to be wholly null 
and void. 

Mr. Seijt. Wrangham having opened a case Bribery lis 
of bribery and treating against the sitting mem- *™®" ^ ' 
ber and his agents, the bribery and treating lists 
were handed in. In the bribery list about forty 
persons were specified as haying been bribed, 
and against the names of the persons alleged 
to have been bribed, there were in some in- 
stances six names; in others seven, eight, 
nine, and ten names placed as the persons giv- ^ 

ing the bribes, and after such names, the words, 
^'or some or one of them," were in each case 
written. 

Mr. Pigott and Mr. Power were heard in ob- 
jection to this list. — It does not comply with 
the third resolution of the Committee. The 
allowing a list to be given in at all is an act 
of indulgence to the petitioners, as a substitute 
for that which should otherwise form a portion 
of the opening speech. The third resolution, 
which compels the petitioners to state the 
names of the persons who actually gave the 
bribe, is as stricfly applicable to the lists given 
in, as to the opening statement. It cannot be 
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pretended that in the several cases mentioned 
here, the persons whose names are appended 
were the persons whom the petitioners axe pre<^ 
pared to show actually gave the bribes. He 
addition of the words, ''or some or one of 
them/' conclusively shows this. The petitiim' 
ers might under these words give in evidience a 
joints a several^ or an individual case of bribery. 
The object of the third resolution is, that dis- 
tinct and definite information should be for- 
nished to the sitting member of the respective 
cases which he is to be prepared to meet* The 
present list is so vague and imcertain, ais to 
convey no information at all, and can only have 
the effect of misleading and embarrassing the 
sitting member. In the Derby case (a), the 
Committee compelled the petitioners to amend 
their lists. 

Mr. Serjt. TFrangham and Mr. Webster, in 
support of the list. — ^The list is unobjectionable. 
The petitioner is not boimd to furnish the name 
of the person only by whose hand the bribe was 
given. Some latitude must be allowed to the 
petitioners, inasmuch as in many cases the act 
of bribery is one in which several persons have 
taken part. In such cases it is necessary that 
all those who are, or who are supposed to be « in 
any way concerned in the transaction, should 
be stated in the list of the parties bribing, in 
order that the petitioners may be able to call 

(a) 1 P. E. & D. 100. 
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them as witnesses in support of the respective 
cases. It would therefore be unreasonable to 
confine the statement to one name. The Derby 
aue^ which has been cited^ is not in point. 
There the petitioners inserted the names of 
forty-two persons^ being the whole committee 
of the sitting members^ as those who had given 
the bribe^ which it is clear afforded no informa- 
[ tion at all. 

Mr. Serjt,' Kinglake replied. — ^The Derby case 
is distinctly in point. There the Committee 
were unanimously of opinion that the intention 
of the resolution was^ that any person who was 
charged with being bribed should know dis- 
tinctly who was charged with having bribed 
him. 

The Committee resolved, '^That the Com- Feb. 21. 
mittee are of opuiion that the words ' or some 
or one of them^ are not admissible, and that it 
is most desirable that the allegations should be 
as definite as possible ; but they decline to fetter 
the discretion of the parties in regard to the 
number of persons charged with bribery.^ 



I. 



9} 



Mr. James having summed up the case of the Feb. 28. 
petitioners, and Mr. Pigott having addressed the 
Committee on behalf of the sitting member. 

The Committee came to the following final Final res< 
resolutions for report to the House : — 

1. ''That Matthew Wilson, Esq., is not duly 
elected a burgess to serve in this present Parlia- 
ment for the borough of Clitheroe.'^ 

c 3 
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2. ^' That the last election for the said bo- 
rough is a void election/^ 

8. " That Matthew Wilson, Esq., was by his 
agents guilty of bribery and treating at the last 
election for the borough of Clitheroe j but that 
it was not proved that such bribery and treating 
had been committed with the consent or know- 
ledge of the said Matthew Wilson/^ 

4. "That it has been proved to the Com- 
mittee that Henry Taylor was bribed with the 
sum of 80//' 

5. "That extensive and systematic treating, 
together with other corrupt and illegal practices, 
prevailed at the last election for the said bo* 
rough/' 

6. "That violent and tumultuous proceedings 
appear to have taken place at the said election, 
and that hired bands of men armed with sticks 
and bludgeons were introduced into the said 
borough for purposes of undue influence^ and 
intimidation/' 
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CASE VII. 
BOROUGH OP CHATHAM. isss. 

The Conmiittee was appdnted on the 17tli of February, 1858, 
and oonasted of the following Members : — 



Thomas WiUiam Bramston, Esq., Essex, South, 

{Chairman,) 

Chazles Kewdigate Newde- 

gate, Esq., Warwickshire, 

North. 
James Heywood, Esq., Lan- 

cashire. North. 

FeHHoners : — ^Electors. 



Alderman Thompson, West- 
moreland. 
Apsley PeUatt, Esq., South- 
wark. 



SUtmg Member : — Sir J. M. F. Smith. 

Couutel/or PeHHoners: — ^lir. Serjeant Einglake, Mr. Edwin 
Jama^ Q. C, Mr. Bodwell, and Mr. Bomaine. 

A^enit : — ^Bir. Coppock and Mr. Buchanan. 

Cowuelfor SUiing Member:— "Mr. Seijeant Wrangham, 
Mr. Bodkin, and Mr. Merewether. 

Agente : — ^Messrs. Lyon, Barnes, & Ellis; Messrs. Thompson, 
Debenham, & Brown; and Mr. Thomas HiUs. 



The Committee agreed to the usual prelimi- Feb. 19. 
nary resolutions with r^ard to the conduct of Prelinunary 

^ f . resolutions 

the case (a). 



(a) Ante, p. 2. 
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Petition. The petition^ after stating that Sir Jamofi 
Stirling and Sir J. Mark Frederick Smith were 
candidates at the last election^ alleged that he- 
Bribery by fore^ during^ and after the said election the said 
member Sir J. M. F. Smith was by himself and his agents 
and his guilty of bribery and corruption, and did by gifls, 
***" '' presents, money, and rewards, and by promises 
and agreements for gifts, presents, money, and 
Promise of rewards, and by contracts and undertakings to 
employ- SV^^ ^^^ obtain oflSice, place, employment, and 
raent. preferment to and for persons having votes at 
the said election, or to and for other persons, 
corrupt and procure divers persons having votes 
to vote for him the said Sir J. M. F. Smith, and 
to forbear to vote for the said Sir James Stir- 
Treating, ling. It also contained charges of treating, and 
prayed the House to declare the election and 
return of Sir J. M. F. Smith nuU and void. 

Mr. Seqt. Kinglake opened the case of the 
petitioners. 

William James Hogg, a voter, was asked in 
Voter al- examination by Mr. Seqt. Kinglake^ ^^ Why did 
a^ked why^ ^^^ break your promise to vote for Sir James 
he broke Stirline V^ 

to vote for Mr. JBodkin objected to the question, on the 
opposite crround that the witness 6ould not be asked as 

candidate. " _ . . , . . , 

to what was operatmg m his own mmd, or put 
his own construction on facts, from which the 
Committee alone were at liberty to draw an 
inference as to the nature of the transaction in 
question. 
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Serjt. Kinglake. — The voter is the best 
s to give the iiiformation^ which may sa- 
te Committee as to the state of his mind 
time the act was done^ as by his state- 
he Committee will determine whether the 
e of a situation^ or any other corrupt 
tanding^ induced him to break his pro- 
and to forbear to vote for the opposing 
ate. If the voter was induced to forbear 
B in consequence of any corrupt under- 
age that constitutes bribery. 
Bodkin replied. 

Committee resolved, '' That the question 
be put.'' 

les B. Crockford being asked, in examina- Feb. 23. 
y Mr. Rodtvell, '' Whether one Qreathead, Statement 
r, had stated to him that he had promised to athird 
Stirling?'' ^Jl^""^ 

° . ne had pro- 

. Bodkin objected to the question. — ^What mised to 
lid between third parties, in the absence c^^idate 
^ principal or his agent, cannot be evi- admitted in 
, and therefore any statement of this na- *^ *°*^* 
annot affect the sitting member. 
. Rodwell. — If we are at liberty to ask the 
» whether he had canvassed the voter, and 
be had said to him on that occasion (and 
5 right to do that there can be no doubt), 
iifficult to understand why this question, 
has a direct bearing upon the same trans- 
., should be rejected. 
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The Committee decided that the questum 
might be put. 

The nature of the case disclosed by the peti<> 
tionars waa to the effect that^ some months pre- 
vious to the election^ Sir J, M. F. Smith had can- 
vassed the borough of Chatham ; that^ after the 
voters had promised him their support and m* 
terest at the coming election^ he had obtained 
various appointments and employment for thenii 
or for members of their families. It did nol 
appear that in any single instance any appdnt- 
ment was solicited by the voter^ or any intima- 
tion given by Sir J. M. F. Smith that he would 
interest himself on behalf of the voter^ before 
the promise of the vote had been given. There 
was no direct proof of any corrupt contraet 
having been entered into between the parties. 

Mtrch 1 , Z, Sir J. M. F. Smith was examined by Mr. Serji 
Wrangham on his own behalf, and admitted the 
above facts, but negatived any intention on his 
part to influence the mind of the voters. 

March 3. Mr. Serjt. Wrangham having summed up the 
evidence on behalf of the sitting member, Mr. 

March 4. Serjt. Kinglake replied on the whole case. 

March 5. The Committee, after deliberation, resolved, 
''That the Committee feel, that although 
they have had the advantage of hearing most 
abl^ comments on the evidence^ and that the 
&cts of the case are fully before them, and that 
the case is so far ripe for their decision, they 
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it had the advantage^ in (they believe) a 
unprecedented case^ of hearing the pre# 
ite of the law as applying to such fBctM 
argued by the oonnael on either side as 
ixdd wish* They therefore desire coim^ 
irect their attention to the various Acts 
lament bearing upon the case^ and to be 
d to ai^e upon them before the Corn- 
on Monday next/' 

Serjt. Kinglake^ in compliance with the March 7. 
resolution^ contended that it was imma- The pro- 
irHether the voter had or had not pro. ^^S*; 
lis Tote before the employment or reward f®U®**r 

mi . \r , . held to be 

ven. The promise of the vote was m bribery, a] 
othing, and, until the vote was recorded, ^J^f^^J 
ber was at liberty to change his mind, voter until 
cumstances might well arise which would ^'pro- 
him in so doing. The real question for mised to 
mmittee to determine was, whether the sitting 
ment which the voter obtamed, either for member. 
* or his rdatives, did or did not exercise 
ipt influence on his mind at that time, 
Lus destroy his independence. In the 
' AUen V. Heam (a), where a wager had 
lade between two voters with respect to 
int of an election, the question of what 
ites bribery is fully described. Lord 
M says, ^' Whether this particular wager 
Y other motive than the spirit of ganung, 
3 zeal of both parties, I know not, but 

(a) 1 T. K. 56. 
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this question turns upon the species and natuz6 
of the contract ; and if that be corrupt and 
against the fundamental principles of the oonsti« 
tution^ it cannot be supported by any court of jus* 
tice. One of the principal foundations of the con*- 
stitution depends on the proper exercise of this 
franchise^ that the election of Members of Far« 
liament should be free^ and particularly^ that 
every voter should be free from pecuniary infhh 
ence in giving his vote. It is difficult to prove 
that the wager made him give a contrary vote to 
what he otherwise would have done^ but still it is 
a colour for bribery. It has an influence on 
his mind; if the wager had been laid with a lord 
of parliament^ or a judge^ it would have been 
void from its tendency^ without considering 
whether a bribe was really intended or not. 
This is of that nature^ and therefore void»^ 
And BuUer, J., says, "The law requires the 
voter to be free till the last moment of giving 
or withholding his vote.'' It cannot be con- 
tended that the voter, whose son had obtained 
a valuable appointment from the candidate, was 
free from bias at the time of recording his vote. 
It was held, after considerable discussion, in 
the case of Henalow v, Fawcett {a), that the in* 
tention of the voter is immaterial in order to 
constitute the oflfence of corruption, provided 
the contract be complete between the parties; 
and if this be so with respect to the voter, it 

(a) 3 A. & E. 51. 
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must eqpially be the case with respect to the can- 
didate. If the carrapt act be done^ the law will 
deem tiie parties to it to have intended the 
ajrrupiion, as every man is held responsible for 
die ooDseqnences which necessarily result firom 
his acts. Taylor onEvidence, p. 71. The mere 
gift of a ffltuation wonld undoubtedly^ under 
some drcomstances^ be innocent in itself; for 
oample^ where a voter had been a connexion 
0^ or had some legitimate claim upon^ the can- 
didate^ entirely independent of the election. 
''- Here there is no pretence for any such sugges- 
^ tbn, as the parties obliged were entire strangers 
'^' to Sir J. M. F. Smithy and the favours bestowed 
-> b^ him could have reference, to nothing but the 
^' Tote. 

Mr. Serjt. Wrangham, — ^The sole question 
far die Committee is^ what was the intention of 
Sir J. M. F. Smith at the time the act was done ? 
As the act may be in itself innocent^ it can only 
be shown to be criminal by proving a corrupt 
' intention. Unless the appointment was given 
with a view to obtain the vote and influence of 
tiie votcTy it is not bribery. Here^ as the promise 
to vote was given at a period antecedent to any 
appointment^ and as at the time of the appoint- 
ment being promised^ the voter had given a 
Toluntary pledge to support Sir F. Smithy it 
canaot be contended that the vote was obtained 
by the hope of any reward. The Committee 
must satisfy themselves of the nature of th& 
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transaction by the animua of the parties ; and 
where the sitting member has distinctly swoni 
that he never intended to corrupt the Yoter^ and 
that on no occasion was place or employment 
mentioned until the vote was promised^ any pre- 
sumption of guilt is rebutted. 
Mr. Serjt. Kinglake replied. 

Final reso- The Committee came to the following final 
" *^"*' resolutions for report to the House : — 
• .1. ''That it has been proved to the Com^ 

mittee that Joseph Greathead^ an elector of 
Chatham^ was bribed by a situation as a letter- 
carrier in the Post-office, obtained for his son, 
Charles Greathead, by Sir John Mark Frederic 
Smith.'' 

2. '' That Sir John Mark Frederic Smith is 
not duly elected a burgess to serve in this present 
Parliament for the borough of Chatham.'' 

3. ''That the last election for the said borough 
is a void election." 

4. " That it was proved before the Committee 
that a large number of the electors are employed 
in Her Majesty's Dockyard and other public 
departments at Chatham, and that they are 
under the influence of the government for the 
time being; and it appears that there is no 
instance of a candidate being elected for this 
borough who has not had the support of the 
government." 

V 5. " Under these circumstances, it will be for 
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the House to determine whether the right of 
Tetuming a member should not for the future 
be withdrawn firom the borough of Chatham/' 

6. " That it is the opinion of this Committee 
that there are strong grounds for believing that 
Stephen Mount, in giving his evidence before 
the Committee, has been guilty of wilful and 
corrupt perjury/' 



It 



I 
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CASE VIII. 

1853. BOROUGH OP NEWRY. 

The Committee was appointed on the 22n<l of February, and 
consisted of the following Members : — 

Hon. Sdwin Lasoelles, Bipon, 
{Chairman,) 



Henry Danby Seymour, Esq^ 

Poole. 
Charles Aaron Moody, Esq., 

Somerset^ West. 



William Laslett, Esq., W<v- 

cester. 
George William John Beptoo, 

Esq., Warwick. 



JPetUioners : — ^Electors. 

SUtmg Member : — ^William Kirk, Esq. 

Counsel for Petitioners : — Mr. Calvert, Q. C, and 
Mr. Robert Andrews. 

Agents : — ^Messrs. Thompson, Bebenham, & Brown, Mr. Fraser, 
Mr. Beid, and Mr. Bichard Browne. 

Counsel for Sitting Member : — Mr. Seijeant Wrangham, Mr. 
OHagan, Mr. Thomas, and Mr. McBlain. 

Agents : — ^Mr. Bryden and Mr. Todd. 



Feb. 24. The usual preliminary resolutions with re- 
PreUminary gard to the conduct of the case were agreed 

resoltttioDS. ° , . ° 

to (a). 

(a) Ante, p. 2. 
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The petition^ after stating that at the last Petition, 
election William Kirk^ ^E!sq.^ and Edmnnd Oil* 
ling Hallewell^ Esq.^ were candidates^ and that 
the former was returned as the sitting member, 
alleged bribery and treating against the sitting Bribery, 
member and his agents, and prayed the House ®**'"fif- 
to declare the election and return ^f William 
Kirk, Esq., to be null and void, 

Mr. Calvert stated, that on examination of 
the evidence which had been brought over &om 
Ireland, it appeared to him in its present state 
to be insufficient to establish the charges alleged 
in the petition, and that under these circimi* 
stances the petitioners had consented, under his 
advice, to proceed no further with the petition, 
if the Committee were not called upon to de- 
clare the petition Mvolous and vexatious ; and 
that a communication to that effect had been 
made to the other side. 

Mr. (yHagan, on behalf of the sitting mem- 
ber, said that he would be content with the 
resolution of the^ Committee, that the sitting 
member was duly elected. 

The Committee resolved, ''That the agents 
be caUed in and examined with reference to any 

bearance to prosecute the charges of bribery and 
treating alleged in the petition.'' 

The Committee then examined the agents on Powers of 
both sides, under the provisions of 5 & 6 Vict. ^ ^^g s!^ 

C. 102, S. 1. as to com- 
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promiie It appeared from the evidence of the agents 

"* * for the petitioners^ that the difficulty of pro- 
curing evidence was the real cause of the aban- 
donment of the petition ; that^ in consequence 
of this difficulty^ a proposition had been made 
this morning by the counsel of the petitioners 
to the counsel of the sitting member^ that they 
would withdraw from the petition^ on the sitting 
member undertaking to pay the actual expendi- 
ture of the inquiry up to the present time. To 
this proposal the agents for the sitting member 
stated that they assented^ considering that^ in 
the event of a protracted investigation^ the ex- 
penses to the sitting member alone would pro- 
bably be greater than if he were to pay the 
costs of the other side as well as his own up to 
the present time. 
Pinal reso. The Committee then came to the following 
final resolutions for report to the House :-^ 

1. "That William Kirk, Esq., is duly elected 
a burgess to serve in this present Parliament for 
the borough of Newry." 

2. "That having examined the agents on 
both sides, in order to ascertain the circum- 
stances under which the said petition was with- 
drawn, the Committee are of opinion, that the 
circumstances attending the forbearance to pro- 
secute the charges contained in the petition do 
not appear to call for any special remark with 
reference to such forbearance.^' 
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CASE IX. 

BOROUGH AND COUNTY OP THE i853. 
TOWN OF SOUTHAMPTON* 

The Commitfcee was appointed on the 22nd of Febmary, 1858, 
and oonfflsted of the following Members : — 

He(niy Arthur Herbert, Esq., Kerry, 
(Chairm€tn.) 

Lord Hotham, York, East 
Biding. 



Sb John WaUh, Bart., Bad- 

Dorshire. 
Hon. Henry Bouyerie Brand, 
. LeweSk 



John Beigamin Smith, Esq. 
Stockport. 



Petitioners : — ^Electors. 

Sittiitff Members : — Sir Alexander J. E. Cockbam, Knight, 
and Brodie M'Ghie \Tillooz, Esq. 

Couuel/br Petitioners : — ^Mr. Alexander, Q. C, & Mr. Sewell. 

Jffenie : — Messrs. Parratt & Walmi8lqr> and Messrs. 

Coxwell & Bassett. 

Counsel Jbr Sittinff Members : — ^Mr. Serjeant Kinglake, Mr. 
Edwin James, Q. C, and Mr. Pigott (a). 

40inife .—Messrs. Fearon & Clabon; Messrs. Sharp, Harrison, 
& Sharp ; and Mr. George Pooock. 



Mr. Alexander stated to tlie Committee that peb. 24. 
tiie evidence of a certain witness at present Adjourn- 

(a) On the Committee clerk calling for the names of 
tiie coimsel and agents representing Sir A. Cockbum,' 



I 



48 ELECTION CASES. 

ment for abroad^ and who had been served with a Speaker's 

gnmtSl on ^*"^3^*> ^^ material in proof of the case of the ^ 
ground of petitioners, and applied to the Committee to .^ 
material report the circumstances to the House, and ta 
witness, ask leave of the House for power to adjourn tiD 



I 



Sir A. Cockbom stated that the petition before tiie 
Committee affected the return of July, 1852, the peno4 \^ 
of the general election ; but that such was not tUe n- 
tCUfn under and by virtue of which he was returned for 
the borough, inasmuch as having since that return ae- 
cepted the office of Her Majesty's Attorney-General, he 
had been brought within the provisions of the 6th AnnOi 
c. 7, s. 25, and had vacated his seat, and was nownt- 
ting in Parliament under and by virtue of a return tot 
new writ issued imder the 26th section of the said Aet: 
that at the time of his acceptance of office this peti* 
tion was pending ; but, the seat not being claimed in 
such petition, a new writ was issued, on the ground 
that the said 26th section operated without any restraint 
or qualification, as though the member were dead; 
that the writ issued, it being open to the petitioners 
against the first return to take advantage of any matter 
of exception to that return upon the new election; 
that such exception had been taken in this case, njA 
a petition presented against the last return of Janu- 
ary, 1853, but that such petition had not been re- 
ferred to this Committee: that the anomaly of the 
case was, that whatever might be the decision of this 
Committee, yet that such decision, whether declanng 
him duly elected or the contrary, would not affect his 
seat, as he must continue to sit imtil after the trial of 
the other petition : that he therefore appeared under 
protest before the Committee (with the same counsd 
and agents as appeared for the other sitting member)f 
80 that he might not be affected by either having with- 
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Saturday^ the 5th day of March next^ at Eleven 
of the Clocks in order to afford an opportunity 
for the attendance of such witness before the 
Committee. 

Mr. Seijt. KinglakCy on behalf of the sitting 
members^ stated^ that he did not oppose the 
application. 

The Committee resolved, " That the Commit- 
tee do accede to the application of the coimsel 
for the petitioners, and do report accordingly to 
the House.^' 

The Chairman having left the committee- 
room, proceeded to the House and made his 
report, and the House having given the Com- 
mittee leave to adjourn till the 5th of March, 
the Chairman returned to the committee-room, 
and the Committee (having obtained leave to sit 
this day, during the sitting of the House) for- 
vasSky adjourned till Saturday the 5th day of 
March. 

The usual preliminary resolutions were agreed March 5. 

to (a). Preliminary 

resolutions. 

drawn himself, or not having appeared before the Com- 
mittee. 

Mr. Alexander having stated that he had no objec- 
tion to Sir A. Cockbnm appearing under protest. 

The Chairman intimated that the Committee were of 
opinion that the petition having been referred to them by 
the House, they must proceed in the usual way, in the 
absence of any specific application being made to them. 

(a) Aiitey p. 2. 

D 
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Petition. The petition^ after stating that at the election 
held on the 8th day of July, 1852, Sir A. J. E. 
Cockbum, Knight, Brodie M'Ghie Willoox, 
Esq., A. D. E., W. Baillie Cochrane, Esq., and 
A. A. Vansittart, Esq., were condidates, and 
that the two former were returned, allied 

Bribery, bribery and treating against both the sittmg 
members and their agents, and prayed the House 
to declare the election and return of the sitting 
aembers to be null and void. 

March 7. Mr. AUwander opened the case of the peti- 
tioners. 
Where seat Robert Hatfield being asked in cross-exami- 
not prayed, nation by Mr. Pigott, with reference to a Con- 

recnmina< j if ^ 

toryevi- servativc banquet, and as to the source from 

auowerto ^^^^^ ^^^ ^"^^ ^ defray, the expenses of such 
be given, banquet, came. 

Mr Sewell objected to the line? of examination* 
. — If the questions are asked in order to test th)0 
credibility of the witness, they are admissible in 
evidence; but if not, they tend to recriminatory 
evidence, which is inadmissible, as the seat is 
not prayed for in the petition. 

Mr. Pigott replied. — The questions are put 
for the double purpose of testing the credibility 
of the witness, and of showing the mode in which 
this petition has been got up. 

The Committee resolved, " That the line of 
examination having reference to the banquet is 
irrelevant, and that the questions and answers 
relating thereto be struck off the minutes." 
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Upon one Robert Edmund Bower^ whose evi- March 8. 
dence was stated by the counsel for the petition- Witness re- 
en to be material to their case^ being called as a take oath 
witness, he refused to be sworn in the usual °L*° "f'^® 

- affirmation 

vay^ or take any form of an oath^ stating that reported to 
hewas a Separatist. The affirmation appointed "-^J^^- 
by 8 & 4 Win. IV. c. 82,- to be made by Sepa- him to 
ratists in lien of taking an oath was then read ^^^^^ 
o?er to him^ but he declined to repeat th^ at-arms. 
words^ " dedare that I am a member of the re- 
ligious sect called Separatists;^' and also refused March 9. 
to make the affirmation allowed to be made by 
Uoravians and Quakers^ stating that he be- 
longed to neither one nor other of those sects. 
The Committee resolved, — 

1. "That Robert Edmimd Bower, who is 
stated by the counsel for the petitioners to be a 
material witness in proof of their case, having 
refosed to take the usual oath taken by wit- 
nesses examined on oath before Committees, or 
to take any oath in any totm of words binding 
on his conscience, and having also refused to 
make affirmation, where affirmation is allowed 
by law to be substituted in lieu of an oath, 
has, by reason of such refusal, misbehaved 
in refusing to give evidence before the Com- 
mittee.'' 

2. ''That the Chairman do issue his warrant 
for the committal of the said Robert Edmund 
Bower to the custody of the Serjeant-at-arms, 
or his deputy or deputies/' 

3. " That Robert Edmund Bower be reported 
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to the House for misbehaving in refusing to 
give evidence before the Conunittee/' 

Bower was then, under the Chairman's war- 
rant, given into the custody of the Serjeant-at- 
arms (a). 

Bmdfide It had been stated by Mr. Alexander^ in 
to wtew opening the case for the petitioners, that there 
for trayel- had been lavish expenditure on the part of the 
pensM and sitting members, in the payment of travelling 
loss of time^expenses to voters ; and he then contended that 
"° * *^ ' such payment, although not greater than the 
sum actually disbursed by the voter, was ille- 
gal ; much more so, when, as he should be pr&- 



(a) The Chairman having reported to the House the 
above circomstances, the Honse resolyed^ " That the 
said Eobert Edmund Bower do for his said offence atand 
committed to the custody of the Serjeant-at-arms at- 
tending this House/' and ordered, '* That the Serjeant- 
at-arms attending this House do bring the said B. E. 
Bower from time to time to the Select Committee 
appointed to try and determine the Southampton elee- 
tion petition, as often as may be required by the said 
Committee." In accordance with this order, Bowtf 
was subsequently brought before the Committee ; bat 
still declining either to take an oath or make an affimia- 
tion, he was again removed in custody. Upon a sub- 
sequent day, the petitioners having stated that they 
were willing to dispense with the evidence of the wit- 
ness, the Chairman moved the House that Bower be 
discharged out of custody, without payment of his fees. 
This motion was assented to, and he was discharged 
accordingly. 
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id to fihow, the sums paid under pretence of 
Riling expenses were much greater than 
e disbursed by the voters. He cited 5 & 6 
;. c. 102, 8. 22; Clerk's Election Law, p. 
; Rogers on Elections, p. 255 ; Bremridge 
'Jampbell (a), Berwick case (d), Durham • 

{c), Oxford case (d), Carlisle case {e), 
Ipswich case (/), Grantham case (g). 
he eyidence given on this point showed, 
; in the great majority of cases none but 
bare travelling expenses had been received 
he voter; and that, in none was a larger 

given than the voter had expended about 
journey, loss of time, and subsistence, 
[r. Sewell, in summing up the case for the 
doners, contended that these payments 
unted in kw to bribery: and that, if the 
imittee entertained any doubt upon this 
t with respect to those cases in which the 
I travelling expenses had been allowed, it 
dear that the payment of what might be 
id subsistence money was illegal, within 
rtatute of the 5 & 6 Vict. c. 102, s. 22. 
[r. Serjt. Kinglake, on behalf of the sitting March 14. 
ibers :— The statute 5 & 6 Vict. c. 102, s. 22, 
no reference to the payment of money, but 
reference to treating only, and has nothing, 

[a) 5 0. & P. 186. (5) 1 Peck. 402. 

[c) 2 Peck. 178. (d) P. & K. 60. 

[e) 1 P. JL & D. 59. (/) B. & A. 609. 
(g) 75 Joom. 443. 
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therefore^ to do with the present case. The judg- 
ment of Tindal, C. J.^ in Bremridge v. Camp* 
bell {a)f is a dear authority in favour of the 
sitting members. In directing the jury in that 
case he says^ ''It will be for you to say^ as to the 
« sums paid to the several voters^ whether they, 
were paid really and bond fide for travelling dn 
penses^ and travelling expenses only^ or weie 
paid to induce them to give their votes. The 
question is, whether any part was paid as a doM 
over and above the actual expenses of the party/' 
and again, his Lordship says, ''You are to say 
whether the money was honestly paid merely far 
travelling expenses.'^ The observations of Loard 
Man^ldf on the decisioQ come to by the Wor- 
cester Committee, has been dted by the othei 
side, from Rogers on Elections, p. 255; but whfiu 
reference is made to the case itself, it will be 
found that the voters who had been paid, de- 
clared that they had voted in expectation of re- 
ward, and some of them, that they had received 
'money after they had polled. Notwithstanding 
this evidence, the Committee decided that the 
sitting member had been duly elected, and it 
was against this decision that Lord Mansfield 
protested, and not because of any resolution 
come to that a bona fide payment of travelling 
expenses was not illegal. In no case has it 
ever been held that the bona fide payment to a 
voter of his travelling expenses or for loss of time 



■^ 



(a) 6 C. & P. 186. 
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as illegal: on the contrary^ sucli payments have 
Iwi^ been assumed to be legal payments^ and 
le contest has always been, whether they were 
)t colourable transactions^ in which there was a 
irrupt understanding that the vote was to be 
lereby influenced. In the 2nd Ipswich case, 
hich has been relied on by the other side^ the 
iommittee drew the right distinction between 
lie bona fide payment of travelling expenses^ and 
he payments made to voters imder the colour and 
oretence of travelling expenses. He commented 
Iso on the Ipswich case {a), Berwick case, 
^Jurham case, Lyme Regis case {b), Lincoln 
me (c). The language of Alderson, B., in 
Bayntum v. Cattle (d), is a mere obiter dictum, 
n the present case there is no pretence for say- 
ng that the payments made were colourable 
Hiyments. 

On Mr. Pigott having called one Charles March 15. 
logers^ for the purpose of examining him as to Where a 
bribe having been given to one John Oakley^ bery list has 
ho was alleged^ in the opening speech of Mr. ^®®" ?^*"" 
\lexander, to have been bribed by agents of the petitioners* 
tting members, "^^^^^ ^"*" 

Mr. Alexander objected to the witness being member noi 
uunined with reference to the bribery of^^°^^^^** 
ydey, as the petitioners had abandoned that evidence 
ise, and had not offered any evidence thereon. [^*^^^ *"^ 

(a) 1 Lud. 21. (h) 1848. Printed Minutes, 126. 
(c) 1 P. E. & D. 79. (d) 1 M. ifc E, 265. 
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The Committee decided^ that Rogers could 
not be examined as to a charge of bribery which 
had been abandoned. 

March 16. The Chairman intimated to the parties^ that 
the Committee considered that they were now 
competent to judge of the case^ subject to a reply 
from Mr. Alexander, without further evidence 
on behalf of the sitting members being called; 
and that they did not themselves intend to 
examine the sitting members^ although they 
would not interfere with any wish of the sitting 
members to be examined. 

Mr. James stated that the sitting members 
wished to be examined. 

. The examination of the sitting members being 
concluded^ Mr. Alexander inquired whether the 
intimation which the Committee had just made 
as to their view of the case^ applied to the law 
as well as to the facts of the case. 

The Chairman replied in the affirmative. 

Mr. Alexander y imder these circumstances^ 
declined to address any arguments to the Com- 
mittee in reply on the whole case. 

Mr. James thereupon waived his sunmiing up 
on behalf of the sitting members. 



Final reso- 
lutions. 



The Committee then came to the following 
resolutions for report to the House : — 

1. "That Sir Alexander James Edmund 
Cockbum, Knight, and Brodie M'Ghie Willcox, 
Esq., were, at the election held on the 8th day 
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of July 1852^ duly elected burgesses to serve in 
this present Parliament for the borough and 
ooniity of the town of Southampton/' 

2. ''That it is the opinion of this Committee 
that there are strong groimds for believing that 
George Warren and Samuel Mastem, in giving 
their evidence before the Committee^ have been 
guaty of wilM and corrupt perjury." 

3. '' That the Chairman be directed to move 
the House that the Attomey-C^eneral be ordered 
to prosecute the said George Warren and 
Samuel Mastem for the said offence/' 

Upon the above resolutions being communi- 
cated to the parties^ 

Mr. Serjt. Kinglake applied for costs under costs 
the 11 & 12 Vict. c. 98, ss. 89 and 93, contend- ^^"^^ 
in^ in the first place, that the petition was fri- 
volons and vexatious ; and secondly, if that were 
not so, yet that some of the allegations therein 
had been made without any reasonable or pro- 
bable ground. 

Mr. Alexander was heard against the appli- 
cation. 

Mr. James having replied. 

The Committee resolved, " That the Commit- 
tee see no reason to give costs in any matter 
arising out of the present case.' 



>* 
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CASE X. 

1853. BOROUGH OP PROME. 

The Committee was appointed on the 24th of Febraarj, 1858, 
and consisted of the following Members : — 



Qeorge Alexander Hamilton, Esq., Dublin University, 

(0%airffta».) 

Granville E. Haroourt Ver- 
non, Esq., Newark. 

Lord Cland Hamilton, Ty- 
rone. 



John Thomas Devereux, Esq* 

Wexford. 
Samuel Irton, Esq., Cumber 

land. West. 



PeHHoner : — Robert Westley Hall Dare, the unsucoessftil 

Candidate. 

Sitting Member : — Colonel the Hon. Robert Edward Boyle. 

Counsel for Petitioner : — ^Mr. Sojeant Wrangham and 

Mr. Montagu Smith. 

Agents : — ^Messrs. Thompson, Debenham & Brown, and 

Mr. Messiter. 

Counsel for Sitting Member : — ^Mr. Seijeant Kinglake and 

Mr. James Wilde. 

Agents : — ^Messrs. H. & W. Toogood and Messrs. 
Reyroux & Bromehead. 



Feb. 26. The Committee agreed to Nos. 1, 2, and 7 o 
Preliminary the VLsusl preliminary resolutions (a). 

resolutions. 

(a) Ante, p. 2. 



BOKOUeH OF FSOME. 

The petition alleged that at the last elec- PetiU< 
tkm Cd. the Hon. fiobert Edward Boyle and 
the petitioner were candidates ; that the said ^'m^ 
Robert Edward Boyle, prior to, and at thehoidir 
tone of, and since the said election and return^ o^^^* 
held and enjoyed the office of Secretary of the 
Most lUostrious Order of Saint Patrick, which 
is an office or place of profit nnder the Crown, 
created shioe the 25th day of October, 1705, by 
reason whereof the said Robert Edward Boyle 
then was, and is, incapable of being elected at 
the said election, or of sitting or voting as a 
member of the Honse of Commons, by virtue 
of the statutes in such case made and pro* 
Tided ; that James Whalley Dawe Thomas Wick- 
ham, Esq., acted as the returning officer at the 
nid election; that the said Robert Edward 
Boyle and the petitioner, and no others, were 
inly put in nomination at the said election; 
that a show of hands having then taken place, 
the show of hands was declared, by the said 
fames Whalley Dawe Thomas Wickham, to be 
n fiivour of the said Robert Edward Boyle, but 
i great number of electors did then and there 
lold up their hands in favour of the petitioner ; 
hat immediately thereupon, and belEbre the 
etnming officer had declared the majority to 
le in &vour of the said Robert Edward Boyle, 
md also before the declaration of the election, 
i notice, in the following form, under the hands 
if the petitioner, and of Qearge Messiter and 
ff'illiam Curtis Brand, two doctors of the said 

1 
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Notice of borough^ who were^ and were well known to 
^quaiifica- ]^^ qualified and roistered electors^ was pub- 
licly, and on the hustings* delivered by the 
petitioner to the said returning officer, and also 
to the said Robert Edward Boyle : '' We, Bobert; 
Westley Hall Dare, a candidate to represent the 
borough of Frome in the Parliament now aboot 
to be chosen, and the electors whose names aie 
undersigned, do hereby give you public notice, 
that Lieutenant-Colonel the Honourable B«ob^ 
Edward Boyle, who now offers himself as a can- 
didate at tL present election, is incapabk rf 
being elected, or of sitting, or voting, as a mem-' 
ber of the House of Commons in Parliament^ 
inasmuch as he holds the office of Secretary of 
the Most Illustrious Ord^ of Saint PatndEi j 
which is a new office or place of profit under 
the Crown, within the meaning of an Act passed 
in the Sixth year of the reign of Her Migesfy 
Queen Anne, intituled, ' An Act for the Security 
of Her Majesty^s Person and Government, and 
of the Succession of the Crown of Great Britain 
in the Protestant Line/ We further give notice^ 
that all votes given in favour of the said Bobert 
Edward Boyle, at this present election, will (by 
reason of his incapacity aforesaid) be absolutdy 
thrown away ; and that the election and return 
of the said Bobert Edward Boyle (should such 
be made) will be void to all intents and purposes 
whatsoever. Dated this 7th day of July, 1852. 
Signed, B. W. Hall Dare, G. Messiter, W. C. 
Brand.^^ That the petitioner also, at the same 
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ne, pdblidy produced and showed to the said 
fcommg officer a list of the officers of the 
ost niustrious QMer of Saint Patrick^ under 
s hand of Sir William Betham^ the Ulster 
ing-at-anns^ upon which said list the office 
d name of the said Robert Edward Boyle 
sre stated as follows : '^ Secretary Lieut.-Col. 
on. B. £. Boyle;'' and that the petitioner 
io at the same time publicly delivered to the 
id retoming officer a notice^ in which he in- 
rmed him of the circumstances under which 
) disputed the right of the said Robert Edward 
yyle to be elected and returned to serve in 
urliament for the said borough; that there- 
ion both the petitioner and the said George 
essiter protested against the show of hands 
ing declared in favour of the said B/obert 
Iward Boyle^ and against the election of the 
id Robert Edward Boyle; and claimed and 
{nested that the said returning officer should 
dare the petitioner to have been duly elected 
the said election^ and to return him accord- 
i^j, he being the only -candidate at the said 
iction qualified and capacitated to serve in 
is present Parliament for the said borough; 
It before the said Robert Edward Boyle 
IS declared duly elected, the said Robert 
Iward Boyle publicly, and in a speech to 
3 electors then present, admitted on the 
d hustings that he held the said office; 
t the said returning officer declared the 
31W of hands to be in favour of the said 
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Robert Edward Boyle, and subsequently dfr^ 
dared the said Robert Edward Boyle to be : 
duly elected to serve in this -present Parliament j 
for the said borough, and the said Robert i 
Edward Boyle was so returned accordinf^ji') ; 
that before and at the said election, and befbit , 
the said Robert Edward Boyle was dedaidl 
to be elected, the disqualification, incapad^j 
and ineligibility of the said Robert Edwani 
Boyle was a matter of notoriety, and the siyoM ) 
was well known to the electors of the said i 
borough, and those of the said electors wU i 
showed their hands in fitvpur of the said Robert i 
Edward Boyle, before and at the time that thejf ' i 
so showed their hands in his favour, had notice 
of the same ; that the petitioner submits that tbe 
hands shown of all persons who showed haaaii 
in favour of the said Robert Edward Boyle, bf 
reason of the notorious incapacity, disquldificai' 
tion, and ineligibility of the said Robert Edwaid 
Boyle to be elected as aforesaid, ought not to 
have been viewed and reckoned at the said eleo* 
tion, and ought now to be treated as nullities j 
and that the petitioner ought, by reason of the 
premises, to have been returned as duly elected 
to serve in Parliament for the said borough; 
that the petitioner submits farther, that, as the 
said returning officer did not take upon himsdf 
the responsibility of deciding upon the objection 
taken as aforesaid as to the capacity and quali- 
fication of the said Robert Edward Boyle, the 
said returning officer ought, under the above- 
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itated circamstances, to Iiave returned the peti- 
tioner as well as the said Eobert Edward Boyle^ 
me or oiher of thexh, as their respective rights 
hoold afterwards be determined in due course 
if law, and thus have left the validity of the 
aid objectioiii and the question as to which of 
he said candidates was entitled to be declared 
bly dected, to be decided by the House; that, 
Emder the circumstances hereinbefore set forth, 
the election and return of the said Robert Ed* 
ward Boyle were and are invalid, and the peti- 
tioner ought to have been returned at the said 
dection, to serve in the present Parliament for 
the said borough of Frome. It then prayed 
the House to declare, that at the time of the 
last election, the said fiobert Edward Boyle 
was disqualified by law, and incapable of being 
elected; and that the said Bobert Edward Boyle 
was not duly elected, and ou^t not to have 
been returned, but that the petitioner was duly Seat 
deeted and ought to have been returned; and^"^^^' 
that the House would direct the return to be 
amended accordingly, by the substitution there- 
in of the name of the petitioner for that of the 
odd Bobert Edward Boyle ; or that the House 
wodd declare the said election of the said 
Bobert Edward Boyle^ as a burgess to serve in 
Pailiament lor the said borough, to have been 
wholly null and void. 

Mr. Seijt. Wrangham opened the case. 

After he had finished that portion of it which Practice 
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^ 



when peti- 
tion aUeges 
disqualifi- 
cation of 
sitting 
member, 
and that 
votes 
thrown 
away. 



related to the disqualification of the sitting < 
member^ and was proceeding to open Hie hM 't 
with respect to the notice of such disqualificft- /^i 
tion given to the electors^ 

Mr. Serjt. Kinglake interposed. — ^There ainf 
two separate questions to be submitted to iUi K 
Committee ; the one is the question of disqnafr !fi 
fication ; the other is a perfectly separate anl iii 
independent one, namely, how far that notice tf i 
disqualification has been brought to the knof 
ledge of the electors. The practice, where thONt 
are two questions of this kind, in which the tiiil 
of one may become unnecessary, has almost nnk 
versally been to separate and dispose of the M 
question before entering upon the second. 

Mr. Serjt. Wrangham. — I have not the leait 
objection. These are matters which ought fo 
be treated with perfect fairness to all parties^ 
and with the least expense possible. We wiU 
therefore, with the leave of the Committee, fint 
take their opinion upon the question as to the 
disqualification of Colonel Boyle ; and, secOndlyi 
supposing that point to be determined in our 
favour, then whether the petitioner ought to 
have the seat. 

The Committee assented to this course being 
taken. 

Mr. Serjt. Wrangham continued his address 
upon the whole case. 



The office With respect to the first question, the evi- 
of Sr**^ dence was this. The Order of St. Patrick was 
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founded by Geoi^ III. Neither the original Order of St. 
wanant nor the letters patent creating the So- I^J^^" f 
ciety could be found ; but the London Gazette, profit under 
of 8th February, 1783, contained the following under'e^^' 
entry :—'' Whitehall, February 5, 1783. The Anne, c. 7. 
King has been pleased to order letters patent to 
be passed under the Great Seal of the Kingdom 
of Irdand for creating a society or brotherhood, 
to be called Knights of the Shire of the Illus- 
trious Order of 9t. Patrick, to consist of the 
Sovereign and 15 Knights Companions, of 
which his Majesty, his heirs and successors, 
shall perpetually be Sovereigns, and his Ma- 
jesty's Lieutenant-General and General Grover- 
nor of Ireland shall officiate as Grand Master,'' 
fcc. &c. The 2nd ordinance relating to the 
Order ordered, that whenever the sovereign 
eoold not, by reason of his absence £rom Ire- 
land^ hold the chapters, &c., the Lord-Lieu- 
tenant was to be Grand Master of the Order, 
and empowered to do all things as ^^we our- 
sdves could have done as Sovereign of the said 
Most Illustrious Order, if we ourselves had been 
present within the said realm.'' The 17th or- 
dinance ordered, that '^ there shall be six of- 
ficers appertaining unto the said Order, that is 
to say. Chancellor, Secretary, Registrar, Genea- 
logist, TJsher-at-arms, named the Black Bod, 
and King-at-arms, named Ulster, the which 
shall be received and sworn to be of the council 
of the said Order, and shall have such charges 
and privileges as are expressly declared in the 



66 ELECTION CASES. 

ordinances of the Sovereign/^ &c. An ordina 
touching the fees to be demanded is appen 
to the above ordinances^ which declares t 
are to be taken in manner following : — ""¥] 
each of our said Knights Companions to 
Secretary of the said Order, 25/./' Sec. " i 
the said fees shall be again demanded and paic 
the said Knights at the time of their insts 
tion.^' The original ordinances had been alt( 
by William lY . under the sign manual, but 
so as to affect those already referred to. 
warrant under the Queen's signature, of S 
August, 1837, to hold an investiture of Col( 
Boyle as Secretary of the Order of St. Pat 
was put in evidence. That warrant was as 
lows : — '^ Bight trusty and weU-beloved Cc 
dllors, we greet you well. Whereas it is 
royal will and pleasure that a chapter of 
Most Illustrious Order of St. Patrick shoulc 
held, for the purpose of investing our r 
trusty and well-beloved cousin Thomas Antb 
Viscount Southwell with the insignia o 
Knight Companion of the said Order, and 
the piurpose of investing our trusty and i 
beloved Bobert Edward Boyle, captain in 
army, with the ribbon and badge of Secre 
of the said most illustrious Order, we do her 
pursuant to the second clause of his late 
jestjr's warrant, bearing date the 17th da 
May, 1833, for revising and making cei 
alterations in the statutes of the said most £ 
trious Order, authorize and direct you to he 
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3ihapter of the said most illustrioiiB Order in 
Datdin Castle^ on the 12th day of September 
lext, for the purposes aforesaid^ &c. &c. Given 
it oar Conrt of St. James's, the 22nd day of 
Logost^ 1837, in the first year of our reign. 
iy her Majesty's command. J. Bussell/' — 
Colonel Boyle was inyested under this warrant, 
md continued to hold the office at the last elec- 
tion. During this time he had receiyed several 
Eks on the election and installation of knights 
of the Order. It appeared further, that the ap- 
pointment was one which does not cease on the 
demise of the Crown, no re-appointment being 
necessary. Of the former secretaries of the 
Order three had sat in Parliament : Lord Delvin, 
in 179S, for the borough of Cork, in the Irish 
Fuliament^ and Sir Frederick Falkiner and 
Lord Forbes for Dublin and Longford respec- 
tifdy. Colonel Boyle himself sat during the 
hi Parliament. 

Mr. Serjt. Wrangham and Mx.Montoffu Smith, 
fir the petitioners. — ^The office held by the sit- 
ting member is one which, under 6 Anne, c. 7, s. 
25, disqualified him for being elected. That sec- 
tion enacts, that no person, who shall have in his 
own name, or in the name of any person or per- 
flons in trust for hun, or for his benefit, any new 
office or place of profit whatsoever under the 
Crown, which at any time since the 25th day of 
October, 1705, shall have been erected or created, 
or hereafi;er shall be erected or created; nor any 
person who shall be (specifying certain offices) ; 
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nor any person having any pension firom Hm 
Crown during pleasure^ shall be capable of beiiig 
elected or of sitting or voting as a member if 
the House of Commons in any Parliament whio^ 
shall be hereafter summoned and holden.'' 
the appointment which Colonel Boyle holds 
one created since 1705 is dear^ and it is 
dear that it is a place of profit; for not only^C 
the secretary entitled to certain fees on 
electicm of each knight^ but the sitting me^ 
has actually received several of these fees, 
then, this an office held ^^ under the Crowttpi 
within the meaning of the statute? for thatj 
the only remaining question. Mr. Sogers 
comments upon this section of the Act (a) ^r^! 
'^The 25th section/^ he says, *' consists of 
branches, and incapadtates for being elected|0l 
for sitting or voting : 1st, the holders of net 
offices or places of profit under the Crown ; 2ia^ 
the holders of certain offices specified and enums^ 
rated ; 3rd, the holders of pensions during pleik 
sure.^' And then, with reference to the diflPer- 
ence between the present section and the iGOs^ 
he says, " A further difference between the twd 
sections requires to be noticed : the words ' hddp 
ing under the Crown,^ in the 25th, seem to 
apply to all offices connected with the pubHe 
service, whilst ^accepting &om the Crown^' in 
the 26th, seem to Hmit the operation of that 
section to such offices as are in the immediate 

(a) Eogers on Election, 7th edit. 53. 
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patronage of the Crown. K such distinctions 
be correct^ it would be immaterial with regard 
to a new office whether it be in the gifb of the 
Crown^ or part of the private patronage of an 
officer of the Crown;'* whilst, with regard to 
the 26t1i section, a member conld not be said to 
accept an office from the Crown unless it were 
conferred by the Crown itself, that is, by a mi- 
mster of the Crown distributing the Crown-pa- 
tronage. The decision in the case of Mr. Harvey, 
in the year 1839, seems to have been founded 
upon this construction of the 25th section. Mr. 
Harvey had been appointed Registrar of Hack- 
ney-carriages^ under 1 & 2 Vict. c. 79. The 
office was unquestionably new ; but the appoint- 
ment of the registrar was vested, not in the 
Crown, but, by sect. 4, in the Secretary of State 
fixr the Home Department. A select committee 
liaving been appointed to report whether Mr. 
Harvey, by the acceptance of the office, had 
facated his seat, it was reported that the office 
was a new office of profit under the Crown^ 
within the true intent and meaning of the 6 
Anne, c. 7, and that, by his acceptance of it, 
Mr. Harvey had vacated his seat. So there 
was a case where the appointment to the office 
was vested not in the Sovereign or the Prime 
Minister, but in the Home Secretary, and yet 
the acceptance of it was held to vacate the seat. 
The present case is a much stronger one. The 
appointment here is directly from the Crown, 
and flows from the Sovereign as Sovereign of the 



70 ELECTION CASES. ^ 

«dm. The fees are directed by the orfk-* :'i 
to be paid '^ to our Secretary of the said Oided! -^^ 
In the Fife case {a), General Skene was petii f'^ 
tioned against as incapable of being elected^ H^^^ 
holding the office of Baggage Master to 
Forces and Inspector of Roads in Scotland, 
did not appear by whom the appointment 
made^ nor did the Committee inquire ; but 
held that^ as the creation of the office was 
riously novel, he was ineligible. 

Mr. Wilde, contrct. — This office is not 
the statute of Anne. This is the first time 
the creation of the office, that it has been 
jected that it is, while it appears that no 
than three holders of the office hare sat in Fiipt 
liament, without their title to do* so bebf 
questioned. In the first place, the Order df 
St. Patrick appears never to have been IdgBiSif 
constituted; it exists £fe/ac/o, and Colonel B(^ 
is de facto secretary, but there is no proof of 
any letters patent having issued, or of any wafv 
rant under the sign manual of the Sovereign; 
and these are essential requisites. WhateveTi 
therefore, the Crown may have intended to do, 
the intention has not been carried into effect; ] 
that could only legally be done by letters paten! 
or by warrant under the sign manual. Secondtyi 
if the Order were legally constituted, the secre- 
tary is not an officer of the Crown, but is merely 
an officer of the Order. Although he is i^ 

(a) 1 Luders, 455. 



BOROUGH OF FROME. 

pointed by the Sovereign^ it is because tbe 
SoTereigii of the reahn is constituted Sovereign 
of the Order. It is £rom the Sovereign of the 
Order that he receives his appointment. The 
Mde object of the statute of Anne^ and the other 
disqualifying statutes^ was to prevent those in 
the public service^ and receiving public money^ 
ficom being concerned in voting the taxes out of 
irhidi the money was to be paid. But the 
Order of St. Patrick is a private society, the 
vecretary deriving his profits^ not from the 
public at all^ but from those becoming members 
of the Order. The mere nomination of the 
Crown does make the appointee an officer of the 
Crown. Thus it has been held that a governor 
of Greenwich Hospital {a), one appointed a 
commissary of the Crown (b), an envoy to 
Vienna (c), a secretary to the Court of the 
Naval Officers' Widows Association {d), and a 
gofremor of the Isle of Wight {e), were not dis- 
qualifying offices. Thirdly, the statute of Anne 
anfy applies to offices held under the Crown of 
England ; if this is held under the Crown at ail 
it is hdd xmder the Crown of Ireland, Reading 
ciue{f). Fourthly, the fact that this office 
does not expire by the demise of the Crown, 
iWs conclusively that it is not held under the 
Crown. 



(a) 16 Joum. 486. (h) 17 Joum. 574. 

(c) 18 Joum. 285. (d) 18 Joum. 285. 

(e) 18 Joum. 27 and 30. (/) C. & D. 114. 
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Mr. Montagu Smithy in reply. — ^The mast 
form of the appointment^ with the Chieen's sly- 
natm*e^ and countersigned by the Secretary of 
State for the Home Department^ shows that i 
is one made by the Crown. It is contended hf j 
the other side^ that if the office is held undflr j 
the Sovereign^ it is as Sovereign of the Qrdtil^i 
and not as Sovereign of the realm. But th ; 
Sovereign of the realm is made by tbe statatn 
Sovereign of the Order. The cases cited are sol; : 
in point; but there are others which strongly bof I 
upon the question now before the Committie& T 
The Garter King-at-arms has been held to M 
disqualified (a). It is farther said^ that the ap» > 
pointment is held under the Crown^ not of 
England^ but of Ireland; but there is no sepi* 
rate crown for Ireland. It might vrith eqoil 
propriety be said that the Attomey-Oeneral d 
Lancaster holds his appointment not under tin 
Crown^ but under the Duchess of Lancaster^.- 
which the Queen is. The statute of Anne ap» 
plies to all offices held under Crown. Thus, 
the Attorney-General for Ireland^ upon his i^ 
pointment in 1711^ became disqualified under 
this statute to sit for Derby (i). 

Mr. Wilde having been heard upon the caaes' 
cited. 

The Committee resolved, 

1. " That the office of Secretary of the Most 

(a) 18 Joum. 665. (5) 17 Joum. 6. 
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Dlustrioos Order of St. Patrick^ is an office or 
place of profit under the Crown^ created since 
25th October, 1705. 

2. '' That Colonel the Hon. Robert Edward 
Boyle, by reason of holding sach office, was not 
aipable of being elected as a burgess to serve in 
hurliament for the borough of Erome at the 
last election.'^ 

After the Committee had come to the above Feb. 2 
resolution, the counsel for the petitioners were 
about to proceed to call evidence to establish 
the right of the petitioner to the seat, when 

Mr. Serjt. Kinglake objected to their so doing, 
on three grounds : — 1st. That there had been 
no poll demanded at the election, and conse- 
pently' that the Committee had no means of 
prosecuting the inquiry. 2nd. That, upon the 
&ce of the petition, no notice of disqualification 
had been given until after the show of hands, 
iridch in law was the election. 3rd. That, if the 
Committee went into the inquiry at all, the 
question afiFecting the votes was a separate ques-* 
tkxn in respect of each voter, upon a scrutiny 
before the Committee; and that,, before such cases 
could be gone into, there must be a list con-* 
timing the names of the voters, and the objec- 
tions to each particular voter, pursuant to the 
11 & 12 Vict. c. 98. 

The Chairman stated, that the Committee 
were desirous that the first objection should be 
argued in the first instance by both sides, and 

E 

I 
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that the Committee would then decide thereon, 
reserving to themselves the power of afterwards 
dealing with the other two objections. 

Where A. Mr. Seijt. Kinglake and Mr. Wilde then ad- . 

*°^J?i'T*" dressed the Committee in support of the first f 

candidates . t» » 

at an elec objection. — In a learned note to Mr. Bogenri 

thTsh^w of ^^^ ^^ Election Law [a), it is said : " The ea^ 
hands was liest mode of election was of voices or show of 
A. who'** hands.'' Brook, C. J., speaks of himself as 
was then having been elected for London by holding iqp 
on ground** of hand, Bttcklet/Y. Rice Thomas, Plowden, 128. 
of holding The poU or scrutiny seems not to have been le- 

a disquah- . . , 

fying of- sorted to at that penod, even at county election8| 

^®»^?**^® subsequently, however, when the sheri£f of 

officer, no Yorkshire had said, that it was only of coorteqF 

g^^-^^-S to grant a poU, Sir Edward Coke in his place m 

manded, the House said, '^He liked not the sheriff's 

hiiTduiy answer, that he needed not grant the pcJl, fi» 

elected, on he was bound to grant it ;'^ and he says in his 

Committee Institutes, p. 48, ^' If the party of freehbldera 

refused to demand a poll, the sheriflF cannot deny the sent- 

tiny, for he cannot discern who be freeholders 

by the view, and though the party would waive 

the poU, yet the sheriff must proceed in the 

scrutiny.^' Mr. Justice Bayley says, "The 

Common Law mode of election is of show of 

hands or by poU, and the party electing is then 

said to have a voice in the election^^(6). Lord 

Stowell also says, " Where a poll is demanded, 

(a) Itogers on Elections, p. 116, note (a), 
(h) Faulkner v. Flgar, 4 B. <& C. 455. 
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i election commences with it^ being the regu- 
mode of popular elections^ the show of hands 
ng only a rade and imperfect declaration of 
sentiments of the electors^^(a). The poll^ 
en demanded^ is the l^al way of determining 

the voters are^ so that it may be known be- 
e the proper tribunal who did vote at the elec- 
a. It is imperative upon the returning oflScer 
grant a poll when demanded. The object of 
)oll is to scrutinize the votes given on the 
w, but a Committee has not the means of 
rsuing a further scrutiny unless a poll has 
en demanded^ even if the duty of the retum- 
; officer were judicial and not ministerial ; in 
; present case he declined to act judicially, 
he had decided that the sitting member was 
qualified^ another candidate might have been 
yposed. But in reality the returning officer 
w acts ministerially only^ and he has no more 
irer of deciding upon the qualification of a 
ididate than to enter upon a scrutiny of votes 
en. In all the cases in which a candidate 

1 been seated in consequence of the ineligi- 
rty of his opponent^ a poU had been demand- 
Two ingredients have always been held 

sessary for that purpose^ namely^ that a poll 
3uld have been demanded^ and that notice 
void been given to each voter. Notoriety of 
qualification is equivalent to notice ; but the 
toriety must exist or the notice be given, for 

(a) Anthony v. Seager, 1 Hagg. Con. la. 

e2 
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the votes to be thrown away. Here^ according 
to the petition, the notice was not given until 
after the show of hands. They cited in support 
of their argument^ Boe on Elections {a), FlianU 
shire case{b), Fife case (c), Sotdhwark case{dj, 
Cork County case{e), Drogheda case{f)y Peih 
ryn case {g), Wakefield case (A), Newcastk 
case {i), Belfast case {k), Rex v. Budge % 
2nd Horsham case (m). 

Mr. Montagu Smith, contra, — The present 
objection comes by way of demurrer to the pe- 
tition ; and the objection now before the Com* 
mittee is simply this : — Is the fact of no poU 
having been demanded fatal to the right of tbe 
petitioner to the seat? It is submitted that it 
is not; but that in all cases where, as here^ 
there are only two candidates, one qualified to 
be elected, and the other disqualified, it is the 
duty of the returning oflScer to. declare the 
former duly elected, as if he were the only, can- 
didate before the electors ; for, in point of law, 
he is the only candidate. It has been ai^ed 
by the other side, that this objection can only be 
made by way of scrutiny into the votes of the 
electors ; and that, inasmuch as no poll had 

(a) Pp. 256, 257, 572, 573, 574. 

(5) 1 Peck. 526. (c) 1 Lud. 456. 

(d) Cliff. 130; (e) K, & O. 406. 

{/) K. & O. 212. (g) C. & D. 55. 

(h) B. & Aus. 306. (t) B. & Aus. 571. 

(k) F. & F. 595. (I) M. & I. 76. 
(w) 1 P. E. & D. 256. 
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heeoi demanded^ and no votes given^ there was 
nodung for the Committee to act upon; but 
tliat is a fallacy. The votes of individual voters 
are not attacked; the Committee are not called 
upon to ascertain the number of voices at the 
dection in &vour of the sitting member^ and 
the number in favour of the petitioner ; but the 
Committee are called upon to do what the re- 
toming officer should have done, namely, to 
letum the petitioner as the only candidate be- 
finre Ihe electors who was duly qualified. It has 
been further argued, that the returning officer 
has no discretion in the matter, but that he is 
boond to return a candidate, although noto- 
lioiisly disqualified; but that cannot be. For 
n^pose a woman to be nominated, and have the 
show of hands in her fetvour, ought the return- 
ing officer to return her? It is said again, that 
ia all the authorities upon the subject a poll has 
been demanded. In the Leominster case (a), 
vfaen the objection made was, that the candi- 
date had declined to take the qualification oath 
when requested so to do, his return was declared 
mid, and the petitioner seated, although no poll 
had been demanded. What good reason can 
ihere indeed be for incurring all the expense 
md trouble of a poll, when one of the candi- 
dates is notoriously disqualified? In Cullen v. 
Morris, Abbott, C. J., said, " It seems to me 
that the returning officer fills a mixed character, 

(a) C. & D. 1, 15, aad 23. 
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partly ministerial, partly judicial;'^ and Black- 
stone says, '^ The sheriff is judge of the qualifi- 
cation, and to return such as he shall determine 
to be duly elected/' Mr. Rogers (a), in conit 
menting upon a passage in Heywood on Comi^ 
Elections, p. 353, to the effect that a returning 
officer is no judge of the eligibility of candi- 
dates, observes, ^^Yet in the Flint case, the 
Committee thought that, inasmuch as the she* 
riflf returned a minor, kno^nng him to be i^ 
the return, though not corrupt, was yexatious/' 
Inasmuch, therefore, as the returning officer is 
a judge of the disqualification of a candidate! 
and has in the present case decided wrongly, 
the Committee ought, it is submitted, to correct 
that judgment, by resolving that the petitioner 
was the only candidate before the electors, and 
ought therefore to have been returned. 

Mr. Wilde, in reply. — A candidate holding a 
disqualifying office under the Crown is not in 
the same position as a child or a woman. In 
the latter cases the disqualification is apparent. 
If the argument on the other side is worth any- 
I thing, it would prove that in all cases of disqua- 
lification to demand a poll would be unneces- 
sary; and yet the unvarying course of prece^ 
dents has been for a poll to be demanded, and 
for the case in a petition to assume the form oi 
a scrutiny. 



(a) Eogers on ]E)lections, p. 274. 
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The Cominittee resolyed — 

!• '^That it is the opinion of the Committee Finti nto- 
ihftt in this case, no poll haying been demanded ^^^^^^' 
by the petitioner^ or on his behalf, or having 
taken place at the last election for the borough 
of Fiome, the inquiry can proceed no further/' 

2. ''That Colonel the Hon. Robert Edward 
Boyle haying at the time of the last election 
hdd an office of profit under the Crown, created 
mce the 25th day of October,, 1705, is not duly 
dected a burgess to serve in this present Parlia- 
ment for the borough of Prome/' 

8. '' That the last election for the borough of 
Fiome is a void election^' (a) . 



(a) Besolutions Nos. 2 and 3 were reported to the 
House. 
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CASE XI. 

1853. BOROUGH OF CAMBRIDGE. 

The Committee wa« appointed on the 24th of Febmary, 181 
and confflsted of the following Members : — 

Bight Honourable Yemon Smith, Northampton, 

{Chon/rmcm,) 



Bobert Charles Hildyard, 

Esq., Whitehaven. 
Su- John ViUiers Shelley, 

Bart., Westminster. 



Hon. Joceline William Per 

Lannceston. 
Su* Bichard Williams Bui 

ley, Bart., Anglesey. 



PetiHoners : — ^Electors. 

Sitting Members : — John Harvey Astell, Esq., and 
Kenneth Macanlay, Esq. 

Counsel for Petitioners : — ^Mr« Seijeant Einglake, Mr. Edi 
James, Q. C, Mr. Bodwell, and Mr. Buchanan. 

Agent : — Mr. Coppock. 

Counsel for Sitting Members : — Mr. Seijeant Wranghaxi 
Mr. Merewether, and Mr. Montagu Smith. 

Agents : — Messrs. Dyson & Co. ; Messrs. Baxter, Bose, i 
Norton; Mr. Peed; and Mr. W. Thurkettle. 



Feb. 26. The usual preliminary resolutions with ] 
Preliminary gard to the conduct of the case were agrc 

resolutions. . , v 
to (a). 

- - 1 , ..■--■ - — - — 

(a) Ante, p. 2. 
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The petitioi^ after stating that at the last Petition. 
electfoQ Robert A. Shafto Adair^ Esq.^ Francis 
MowBttj Esq.^ Kenneth Macaulay^ Esq.^ and 
John. Harvey Astell^ Esq.^ were candidates^ and 
that the two latter were returned^ alleged bribery Bribery an( 
and treating against both the sitting members ^'^^^^^^K- 
and their agents^ and prayed the House to 
declare the election and return of the sitting 
members to be null and void. 

The evidence in this case exposed an organized 
system of bribery by the agents of the sitting 
members^ by the sale and purchase of votes. 

After several cases of bribery had been esta- 
blished by the petitioners^ at the meeting of the 
Committee on the third day of the inquiry, 

Mr. Serjt. Wranffham stated, that, after the March i. 
evidence which had been given to the Committee, Retirement 
the counsel for the sitting members felt that members, 
they, could not resist the conclusion that bribery 
had prevailed at the last election for the borough 
of Cambridge, nor that the knowledge of it 
might possibly be brought home to the legal 
agents of the sitting members. Under these 
circumstances, he would not oppose the usual 
resolutions to this effect being come to, but he 
requested that the Committee would permit the 
sitting members to be examined to show that 
they had no personal participation in the illegal 
acts which had been committed. 

Mr. James stated that he could have no objec- 
tion to the sitting members being examined for 

E 3 
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the purpose whicli liad been stated by Mr. Serji 
Wranghamy but he had a great deal of furtha 
evidence to offer to the Committee, showing the 
extensive system of bribery which had prevailed 
at the last election, upon which he should aak 
the Committee to make a special report, recom* 
mending a commission of inquiry, under the 
15 & 16 Vict. c. 57. 

Mr. James then called other witnesses, who 
gave evidence of a similar character, further im- 
plicating the agents who had taken an active 
part in the bribery at the election. 
Sitting The Committee subsequently intimated that 

Xw^"to they would now permit the sitting members to 
be exa- }yQ examined at their own request, waiving the 
rule which they had laid down, that no person 
should be examined as a witness who had been 
present during the proceedings, on the under- 
standing that the evidence to be given did not 
relate to matters which were in dispute between 
the parties. 

Mr. Macaulay and Mr. Astell were sworn and 
examined, the substance of their evidence being 
to show their entire ignorance of all q^rrupt 
practices, and their belief that no illegal expen- 
ditiu'e had been made on their behalf. 

The sitting members were cross-examined by 
Mr. JameSy who replied upon the whole case. 

Final reso- The Committee came to the following reso- 
lutions, lutions for report to the House : 

1. ^^ That Kenneth Macaulay and John Har- 
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Te^ AsteiQ^ Esqrs. are not duly elected bur- 
genes to seire in this present Parliament for 
tbe borough of Cambridge/' 

2. ^'That the last election for the said bo- 
rough is a yoid election/' 

8. ''That Kenneth Macaulay and John Har- 
vey Astell^ Esqprs. were^ by their agents^ guilty 
of bribery at the last election/' 

4. '"That it has been proved that Charles 
Nuirish was bribed by the payment of 10/., 
Joseph Dealtry by 62, 108., Henry Mansfield 
hj 10/., George Richardson by 10/., John Share- 
man by 10/., Thomas Butcher by 5/., William 
Baker by 4/., John Hawkes by 10/., Thomas 
Lee by 7/. and 1/. in furniture/' 

5. '^That Samuel Long, Joseph Steam, Wil- 
liam Taylor, William Teake, William Gilbert, 
aad William Warrington were engaged in brib- 
ing at the last election, but that it was not 
proved that the said bribery was committed 
with the. knowledge or consent of the sitting 
members/' 

6. ''That there is reason to believe that cor- 
rupt practices have extensively prevailed at the 
last election for the said borough of Cam- 
bridge" («)• 

(a) A CommisBion of Inquiry under the 15 & 16 Yict. 
c 57, was afterwards appointed. 
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CASE XIL 
1853. COUNTY OP WATERFORD. 

The Committee was appointed on the 1st of March, 18S8| 
and consisted of the following Memhers : — 

Honoorahle William Owen Stanley^ Chester, 
{Chairman,) 



John Lewis Bicardo, Esq., 

Stoke-upon-Tient. 
Sir Henry Halford, Bart., 

Leicestershire, South. 



"V^^lliam Marshall, Esq., Com* 

herland. East. 
WilliamHodgsonBarrow, Esq., 

Nottinghamshire, South. 



Petitioner : — Honourable Bichard Hely Hutchinson, 
the defeated Candidate. 

Sitting Member petitioned agcwnst : — John Esmonde, Esq. 

Cou/nselfor Petitioner : — ^Mr. Calvert, Q. C, Mr. Huddleston, 
Mr. Shaw, and Mr. W. P. Hale. 

Agents : — Messrs. Law, Holmes, & Co., and Mr. J. B. Hean, 

Counsel for Sitting Member : — ^Mr. Seijeant Einglake and 

Mr. Meagher. 

Agents : — Mr. Baker, Mr. Power, and Mr. Delahemty. 



March 3. The usual preliminary resolutions with re- 
Preliminary gard to the conduct of the case were agreed 

resolutions. , , ^ 

to (a). 

(a) Ante, p. 2. 
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The petition^ after stating that at the last Petition, 
dectum Nicholas Power^ Esq.^ John Esmonde^ 
iaq., and the petitioner were c^didates^ and 
that the two former were returned^ contained 
chaises of corrupt acts^ undue influence^ inti- Corrupt 
midation^ and other illegal means resorted to by *^f ' 
the agents and partisans of Mr. Esmonde^ and tion. 
complained of the improper reception and re- 
jection of votes on various grounds. It alleged Scrutiny, 
that the majority of votes declared by the re- 
turning officer at the dose of the poll to be in 
&your of the sitting member^ Mr. Esmonde^ was 
colourable^ and that the real majority of good 
and valid votes was in favour of the petitioner 
over Mr. Esmonde ; and prayed the House that 
the election and return of Mr. Esmonde might 
he declared void^ and the petitioner be declared 
duly elected. 

Mr. Calvert opened the case on the part of 
the petitioner^ confining the case to a scrutiny 
of votes. 

At the dose of the poll, the numbers were — 
fiar 

Power . . • 1404 

Esmonde . . 1261 
Hutchinson . . 1228 

Air. Fitzsimon, Clerk of the Crown and Ha- 
naper in Ireland, produced the poll-books. 

Mr. Edmund Foley, under-sheriflF for the The undcr- 
county of Waterford, produced the register o(^^^^^'^ 
voters. the poll- 
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^^'m* no* In CFOSS-examination by Mr. Meagher, he ^ 
be cro88. asked, ''What was the name of the conduct] 
«f^od agent for Mr. Hutchinson at the last el 

astoments . 
ofca«e. tion?'' 

Mr. Calvert objected to a general cross-e: 
mination of the officer called to prove the pc 
books, and cited the Ipswich case (a). 

The Committee decided that the questi 
could not now be put, but that the witn 
might be subsequently recalled. 
Poll-books Mr. Meagher objected to the poll-books bei 
evidwice*'^ received in evidence, on the ground that tl 
although were not sufficiently authenticated, in acco: 
by candi- *"ice with the provisions of the 13 & 14 Vict, 
dates, nor 69, s. 99, there being no evidence that tl 

tendered to. , , i , i ■• i.-. 

them for had ever been sealed by the candidates, or t( 
that pur- dered to them for that purpose. He cited 1 

pose, under ..-*«ryCx 

13&14 Wzganc0e[o). 

Vict c. 69, j^^ Calvert.— The production of the pc 

books by the Clerk of the Crown and Hana] 
is, by the 102nd section of the Act referred 
made prima facie evidence of their auth( 
ticity, and it is for the other side to disprc 
their authenticity. He cited the Kiddermins 
case{c). 

The Committee resolved — 

*^ That the poll-books are sufficiently provec 



(a) K. & O. 340. (h) Bar. & Am. 790. 

(c) 1 P. E. & D. 262. 
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DENIS o'hEABN's CASE. 

litis Toter was objected to on the following March 4. 
gutmnds: — 

1. That subsequently to the expiration of the 
time allowed for making out the lists of voters 
Brom which the roister of voters for the said 
xrantyof Waterford in force at the last election 
was formed^ and previous to the time of voting, 
ihig voter had parted with, lost, been deprived 
Q^ or had ceased to retain the qualification in 
«pect of which his name appeared on the said 
agister. 

2. That subsequently to the expiration of the 
ame allowed for making out the list of voters 
nmi which the register of voters for the said 
xmnty of Waterford in force ai^he last election 
iras formed, and previous to the iSoe df voting, 
OuB voter had, in whole or in part, parted with, 
]oA, been deprived of, or had ceased 1 3 retain 
fbe qualification in respect of which his name 
li^peared on the said register. 

8. That at the time of voting, this voter did 
not occupy, as tenant or owner, any lands, tene- 
nents, or hereditaments in the said county of 
Waterford. 

4. That at the time of voting, this voter was 
not rated under the last rate for the time being, 
under an Act of the first and second years of the 
reign of her present Majesty, entitled " An Act 
for the more effectual Belief of the Destitute 
Poor in Ireland,'' or any Act amending the 
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same^ as occupier of lands^ tenements^ or him 
ditaments in the said coimty^ at the net annm 
value of 12/. or upwards. 

On Mr. Calvert proceeding to call evideno 
in proof of these objections^ 
Under 13 & Mr. Meagher objected to any evidence baq 

69, (Irish S^^^^i ^^ ^^^ <^^6 being gone into^ inasmuch ai 
Registra- since the passing of the 13 & 14 Vict. c. 69, i 
Voters "^ss not competent to the Committee to opa 
Act,) Com- the register. — 

mittee re- rm • • • -» i^ i • i 

fuse to open The scrutmy mto votes given at the poll, wniti 
the register, existed previous to the passing of the 2 & 3 Wil 
IV. c. 88 (Irish Reform Act), was abolished lj| 
the 54th section of that statute, which enacte 
that no inquiry whatever as to the right of vol 
ing of the person producing the certificate ( 
registry shall be permitted to be made, nor shd 
any scrutiny be allowed. The certificate of if 
gisW, t Wore, up to the passing of the 18 1 
14 Vict. c. 69, was conclusive as to the righ 
to vote. By that statute a fresh machinery ( 
registration was brought into existence, but th 
registry made under that statute is as ooi 
elusive as to the right to vote as the certificat 
of registry was under the former statute ; fi: 
section 85 expressly enacts, that " the regiate 
of voters so made as aforesaid under this Aci 
shall be deemed and taken to be conclusive evi 
dence that the persons therein named continu 
to have the qualifications which are annexed t 
their names respectively, in the register in fore 
at such election.^' And the words "register si 
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made,'' in fhe 85th section, will be found to 
apply to the lists of voters as amended by the 
derb of the unions and lodged with the clerk 
of the peace for the county, as provided by the 
preceding sections. But it will be argued on 
fhe other side, that under the 104th section of 
that statute, the Committee have jurisdiction to 
inquire into all alterations of quahfication which 
may have occurred since the registration and 
previous to voting. This depends upon the con- 
ataddon which the Committee wiU put upon 
the words ''legal incapacity'' used in the 104th 
section. These words must receive the same 
ooDstmction wherever they are used in the sta- 
tute. Now, in the 1st section the words " legal 
incapacity" are used, and they clearly there have 
no reference whatever to the subject-matter of 
the franchise conferred by that section, but to 
a purely personal matter affecting the indivi- 
doaL The 104th section authorizes the '^ Com- 
mittee to inquire into and decide upon the right 
to vote of any person who, being upon such re- 
gister, shall have voted in such election, so far 
as fhe same may be disputed on the ground of 
legal incapacity at the time of his voting, under 
aid by virtue of any statute now or hereafter 
to be in force, or on the ground of any other 
legal incapacity at the time of his voting, which 
Qiay have arisen subsequently to the expiration 
of the time allowed for maMng out the list of 
voters, ftom which the register of voters in force 
at the time of such election shall have been 
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formed/^ From the context^ therefore^ it do0l a 
not appear that any wider constmctioii was itf i 
tended to be given to the words '' legal incqAli= 
city/' than they were to bear in the 1st 
tion. The object of the 13 & 14 Vict, c, 
was to simplify elections by ascertaining 
state of the franchise on a fixed day^ and 
franchise, when so ascertained, was to last 
one year. It would be unjust that a man 8h( 
only have the power of registration once a-] 
unless he was to have the franchise, when 
tered, certainly for the year. Before this 
the voter could get his name put on the r^isUf] 
by appUcation at any one of the quarterly 
held by the assistant barrister, but now he 
only one opportunity ia the year of acquiring thl 
recognition of his right to vote, and that recog^ 
nition must be held to be iatended to endure fir i 
the whole twelve months. The period of inquiry 
into a voter's title is, by section 55, limited to nx 
months previous to the day of registration of 
revision ; if he be qualified to vote on the 9th rf 
November, that is sufficient; the assistant bar- 
rister has no power to inquire into a disquaM- 
cation arising between that day and the day ci 
registration. Why should a power not given to 
the revising barrister be given to the Commit- 
tee ? It is plaiu, from the provisions of sections 
15, 16, 17, 18, 63, 65, and 85, that the fran- 
chise conferred was a continuous annual fran- 
chise. The 65th section expressly saysf that as 
regards the first register to be formed under the 
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Act, it shall be the register of persons entitled 
to vote at any election which shall take place for 
ibe ooonty or borough^ between the 15th of 
Mjtfch and the 1st day of December; and with 
reject to any subsequent register^ it shall be 
tbe register of persons entitled to vote at any 
slecdon which shall take place for the county 
nr borough between the last day of November 
ind the 1st of December in the year following. 

Again, prior to the paasing of tHs statute 
Aere was a personal check given, that persons 
not continuing to hold their qualification should 
not vote at an election, the voter being obliged 
io pledge his oath, at the time of the election, 
kluit he still continued in occupation of the 
iplifying premises ; but by the present Act an 
oith was substituted omitting altogether that 
pirticnlar required by the former oath, and 
mnfim'Tig itself to the fact that the party voting 
ns identical with the person whose name ap- 
peared on the register. The real ^^ legal inca- 
pacity'' which is spoken of in the 104th sec- 
tion as possible to occur between the day of re- 
girtration and the day of polling, is such as 
night arise from the temporary acceptance in 
file interval of some disqualifying office by the 
loter, and which it would be hard upon the 
voter to make a reason for striking his vote off 
the poll, supposing that at the time of voting 
he was no longer in possession of the office 
which A disqualified him during the period of 
his occupation thereof. 
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Mr. Calvert, against the objection. — ^It hii 
been rightly stated by the other side, thst 
the question is, what construction shall be psfc 
on the words "legal incapacity" in the 104ift 
section. In the English Registration Acl^ $ 
Vict. c. 18, the 98th section is verbatim di|:j 
same as the 104th section of 13 & 14 Yiokiiii 
c. 69, and under the English Act it has all 
been held that the non-residence of the yoUIJ 
after registration, and before polling, is an oil- 1 



jection which the Committee have junsdidaeS^ 
to entertain. Indeed, by the 79th section ot. 
that statute, non-residence is expressly de*^ 
clared to be a "legal incapacity." The d»* 
qualification which arises from a person bemgi 
a lunatic or a minor is not a disqualificatioB I 
arising by statute : non-residence is so. It has i 
been argued on the other side, that by tlie ' 
85th section the register is conclusive evidence 
of the right to vote ; but that does not mean 
conclusive to all intents and purposes, otha^ 
wise that part of section 104 which allows 
Committees to go into questions raised before 
the revising barrister would be inoperative. The 
two sections must be construed together ; and 
it is submitted that the right construction to be 
put upon the two is, that as to the state of 
things with reference to the voter's qualificaticm 
previously to the 20th of July, the decision of 
the revising barrister, subject to the appeal given 
to the Court of Appeal in Ireland, aikd to ^ 
Committee of the House of Commons, shall be 
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oondnsive as to the voter's right to vote^ but, 
vith respect to any " legal incapacity/' either 
created by statute or otherwise^ arising between 
the 20th of July and the time of pollings shall 
be one into which a Committee shall have juris- 
diction to inquire. Although^ therefore^ by the 
85th section the register is prima facie conclu- 
ave, it may be rendered otherwise by facts 
oocorring subsequent to registration. The re- 
toning officer is precluded by the statute from 
cotering into any scrutiny; such scrutiny is 
merved for some other tribunal^ and that tri- 
bunal is a Committee of the House of Commons 
like the present. The 87th section clearly shows 
that the construction contended for is the cor- 
lect one. There would have been no necessity 
&r the provision that no subsequent diminution 
of the valuation should upon petition invalidate 
the vote^ unless the Committee had the power 
tf inquiring into a matter arising between the 
20th of July and the day of polling. With re- 
ference to the argument derived from the words 
"legal incapacity," in the 1st section of the 13 
k 14 Vict. c. 69, it is clear that those words 
merely apply to an incapacity not created by 
statute, such as lunacy, and has therefore no 
^Ucation to the present inquiry. [Com" 
frittee, — ^Why was that portion of the oath, 
which by the 2 & 3 Will. IV. c. 88, sched. B., 
requiring the voter to swear that his qualifi- 
cation still continued, abolished by the 88th 
section of 13 & 14 Vict. c. 69?] The con- 
tents and omissions of a statute are often un- 
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accountable. The supposed reason of an ad 
mission is very dangerous as a due to inter- 
pretation. The reason probably was^ thai 
there is now no tribunal before which any dift 
cussion can arise at the time of election as tc 
whether there is or is not a qualificatioiL 
Clearly it could not be because occupation hd 
ceased to be requisite ; for by section 17 it is dif 
tinctly provided that it shall be indispensabk. 
Here the sitting member is estopped from oi^ 
jecting to any contention that loss of occupflh 
tion is a legal incapacity^ since in the counta 
lists of objections deposited on his behalf^ aH 
objection is taken to certain of the petitionerl 
YOtes^ on the ground of a loss of occupation being 
a "legal incapacity/^ 

Mr. Meagher replied. — The Act of Parliamenl 
is not to be construed by the accidental word- 
ing of a particular petition or objection, but by 
its own language and obvious tendency and 
meaning. 

The Committee resolved, 

''That the Committee will not receive evi- 
dence upon the objections specified in the peti* 
tioner's list of objections to the name of Denu 
CyHeam'^ (a). 



(a) On the room being cleared, it was moved, " Thft 
the Committee will receive evidence upon the objection 
specified in the petitioner's list of objections to th< 
name of Denis O'Heam. Ayes, 2 ; Mr. Barrow, Sir H 
Halford : Noes^ 3 ; Mr. Eicardo, Mr. Marshall, and Mr 
Stanley. 
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r. Calveri hereupon abandoned the further 
cntkni of the petition. 

e Comimttee then came to the following 
resQlndons for report to the House :-^ 
''That John Esmonde^ Esq., is duly Final mo- 
3d a knight of the shire to serve in this^"*^^"- 
ut Parliament for the county of Waterford.^^ 
''That the Committee have altered the 
tdcen at the last election, by striking off 
lames of Patrick Brien, Roger Ryan, and 
» Hayes (numbered 16 on the poll book of 
mony of Decies Without), as not having 
a right to vote at such election/^ 
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CASE XIII. 

1853. BOROUGH OF KINGSTON-UPON- 

HULL. 

The Committee was appointed on the 2nd of March, 1859^ 
and consisted of the following Members : — 



Bight Honourable Henry Labouchere, Tamiton, 

(Chairman,) 

Baikes Cnrrie, Esq., North- 
ampton. 

Richard Davison, Esq., Bel- 
fiist. 



Hon. Henry F. Berl 

Bristol. 
William Bagge, Esq. 

folk. West. 




Petitioners : — Electors. 

Sitting Members : — James Clay, Esq., and Viscomit Goderidu 

Counsel for Petitioners : — ^Mr. Serjeant Wrangham, Mr. 
Montagu Smith, and Mr. Wells. 

Agents : — Messrs. Thompson, Debenham & Brown, and 

Mr. John Bollitt. 

Coimselfor Sitti/ng Member : — ^Mr. Edwin James, Q. C, 
Mr. H. Davison, and Mr. Skinner. 

Agents : — Messrs. Harvey, Bobins, and Bnrges. 



March 4. ^H£ usual preliminajy resolutions were agreed 

Preliminary tO (a), 
resolations. 

(a) Ante, p. 2. 



BOROUGH OF KIN6STON-UPON-HULL. 

The petition, after stating that at the last dec- Petit 
tion James Clay, Esq., Yiscount Goderich, John 
Bramley Moore, Esq., and the Hon, Charles 
Lennox Butler, were candidates, and that the 
two former were returned, alleged bribery and Brib( 
treating against the sitting members, and prayed '^^ 
die House to declare their election and return 
to be null and void. 

Mr. Serjt. Wrangham opened the case on the 
]Mrt of the petitioners. 

■ 

John Walker, in examination by Mr. M, Deci 
Smithy haying stated that previous to the elec- ^J ^ 
tkm he had a conversation with Mr. Wild, an to th 
iD^ed agent of the sitting members, with re- gj^^j 
feence to what was to be done at the elec- mwsi 
tion, was asked, " What did Mr, Wild say to 
yon?^' 

Mr. James objected to the question. — ^Any 
statement of Wild to the witness, who was not 
* voter, cannot be received in evidence against 
the sitting members, between whom and Wild 
no connexion has been shown. 

Mr. M, Smith, — Mr. Wild is alleged to be 
ui agent of the sitting members ; his declar- 
ations, therefore, as to the conduct of the 
Section, are admissible under 4 & 5 Vict. 
C.57. 

The Committee, under these circumstances, 
decided that the question might be put. 

r 
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Practice 
where wit- 
ness de- 
clines to 
answer 
question 
upon 

ground that 
it tends to 
criminate 
hhn. 



The witness, in farther examination^ ha^ 
stated that he believed that some of the ¥0 
were paid after polling, was asked hj 
M. Smith, "Did you, yourself, pay some 
them?'^ 

The witness appealed to the Committee a 
whether he was bonnd to answer a qnesl 
which might criminate himself. 

Mr. M. Smith stated, that if the Commi 
would give the witness an assurance that 
evidence should not be used against him 
any after proceeding, he would probably 
object to answer the question; they might 
so by refusing to allow any evidence given 1 
being produced hereafter and used against 
witness. 

Mr. Davison. — ^The Committee have no pc 
to give the witness any indemnity. 

Chairman (to witness). — If you decline 
answer the question on the ground that ] 
answer may criminate yourself, the Commi 
will not oblige you to do so, but you must e 
d8e your own discretion in the matter. 

The witness declined to answer the q 
tion. 



March 7. Mr. James stated, that from the evidence 
duced it appeared that there had been in 
erect acts on the part of the partisans of 
sitting members, for which they must be '. 
responsible, though committed entirely wit] 
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ar knowledge. Under these ciroumstaiices^ 
ud wiQiDat oomwHUiication with the other 
side, he withdrew ftom the defence of the 

Mr. Jf. Smith, under these circumstances^ 
itated that he should not offer any further evi- 
dence. 

The Committee came to the following final 
raohtions for report to the House : — 

1. " That James Clay^ Esq.^ and the Hon. Final re 
George Frederick Samuel Robinson, commonly ^"*'»'"- 
ciDed Yiscount Goderich^ are not duly elected 
burgesses to serve in this present ParUament for 

tte horough of Kingston-upon-Hull.^^ 

2. ''That the last election for the said bo- 
rough of Kingston-upon-Hull is a void elec- 

3. ''That James Clay^ Esq.^ and Viscount 
Goderich^ were, by their agents, guilty of bri- 
1)07 ^^^ treating at the last election.^^ 

3. " That it was not proved that the acts of 
kribery or treating werq committed with the 
knowledge or consent of the sitting members.^^ 

5. " That John Walker was actively engaged 
as an agent in carrying into effect a most ex- 
tensive system of bribery and treating at the 
last election.^' 

6. "That there is reason to believe that cor- 
rupt practices have extensively prevailed at the 
last election for the borough of Kingston-upon- 
HulL^' 

f2 
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7. "That the Committee also find that there 
is reason to believe that a system has existed in 
the borough of Kingston-upon-Hull of bribing 
the poorer class of voters in great numbers, by a 
payment of about 30^. a head^ at the last and 
former elections/' 
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CASE XIV. 
BOROUGH OP DERBY. 1853. 

Tbe Committee was app(»nted on the 2nd of March, 1858, 
and oonmsted of the followmg Members : — 

Robert Ingham, Esq., South Shields, 
(Chairman,) 



WiDiam Stirlmg, Esq., Perth- 

ddre. 
WiDiam Mordatrnt E. Mihier, 

Esq., York. 



James Bankes Stanhope, Esq., 
Lincohishire, North. 

Hon. Arthur Fitzgerald Kin* 
naird, Perth. 



ffUHonen : — 1. Electors, against the return of Mr. Hors&ll, 

and praying the seat for Mr. Heyworth. 
2. An elector, against the return of Mr. Bass, 
and alleging corrupt practices on the part 
of Mr. Heyworth. 

SUHng Members : — ^Thomas Berry Horsfitll, Esq., and 
Michael Thomas Bass, Esq. 

^Ww?/or \gt Petition, a/nd for Mr, Ba8,8 : — Mr. Serjeant 
Einglake, Mr. E. James, Q. C, and Mr. Qisbome. 

Agents : — ^Mr. Coppock, Mr. Moss, and Mr. Madeley. 

(^oumelfor 2nd Petition, and for Mr, SorsfaU : — ^Mr. Serjeant 
Wrangham, Mr. Montagu Smith, and Mr. Forsyth. 

4^«rf» ; — ^Mr. W. F. Baynes, Mr. Forshaw, and Mr. Lewis. 



The Committee agreed to the usual prelimi- March 4. 
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Preliminary nary resolutions with regard to the conduct of i 

resolutions, ^j^g ^^g (^^ 1 

Petitions. The petition against the return of Mr. Hors- 
fatl^ after stating that at the last election Michael 
Thomas Bass, Esq.^Thomas Berry Horsfall^Ea^ 
and Lawr^iice Hey^orth, Esq., ^We candidal 
and that the two former were returned, allc 

Bribery, bribery by Mi^. HorsfaU, his agents, fAdSBM,:^ 
managers, and partisans, and by certain strangM '1 
brought into Derby by his ftgents. It also aU 

Treating, leged treating, and prayed a scrutiny, and the 

Scrutiny. seEt fot Mr. Hejrworth* 

The petition against the return of Mr. Baai'J 

Bribery, alleged bribery and treating by himself and hk ^ 

^^ "^* agents, and prayed the ^ouse to declare his 
election and returii ntdl alid void. 

Mr. James opened the case in support of the 
petition against the return of Mr, Horsfiall. 

Evidence as John Flewket, in examihiition by Mr. Jama, 

dectfoS^ot leaving stated that he had seen one John Frail at 

allowed to Derby at the time of the election of 1848, and 

e given. ^^^^ j^^ ^^ disguised, was asked this question, 

" How was he disguised?'^ 

Mr. M, Smith objected to the coui^se of 6la- 
mination, b& irrelevant to the inquiry now before 
thei Committee. 

The Committee resolved — 

(a) Ante, p. 2. 
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''That counsel cannot be permitted now to 
go into any particulars relative to the election 
of 1848/' 

It speared from the evidence^ that systematic 
bdbery was carried on at the last election by 
tome strangers^ who paid the voters^ after votings 
nrions sums of money. 

Upon proof of these facts^ Mr. M. Smith ^larch 9. 
ahndoned the defence of Mr. Horsfall's seat^ 
ad called Mr. Horsfall and his solicitor^ who 
poved that they were totally unconnected with 
the strangers who had been guilty of bribery, 
nd expressed their entire ignorance of every 
ttnmpt transaction. 

Mr. AT. Smith also abandoned the further 
prosecution of the petition against the return of 
Mr. Bass. 

The Committee came to the following final 
resolations for report to the House : — 

1. ''That Michael Thomas Bass is duly elected Final reso- 
8 burgess to serve in this present Paxliament for ^'^*^**"'- 
the borough of Derby .^^ 

2. " That Thomas Berry Horsfall is not duly 
elected a bui^ess to serve in this present Parlia- 
ment for the borough of Derby .'^ 

8. " That Lawrence Heyworth, Esq., was duly 
elected, and ought to have been returned a bur- 
gess to serve in this present Parliament for the 
borough of Derby .^^ 
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4. " That the petition of William Pool, so fer 
as it regards the return of Michael Thomas Bass, 
Esq., was frivolous and vexatious/^ 

5. " That the poll be altered by striking off 
the names of William Harris, Richard Walcup, 
William Morley, Francis Radford, John Blake^ 
Thomas Taylor, Robert Walcup, Henry Need- 
ham, John Swann, Francis Staley, Charles 
Cockaigne, Edward Cockaigne, William Oliver, 
and Henry Sharrack, it having been proved that 
they had received money for the purpose of in- 
fluencing their votes at the last election." 

6. " That Thomas Berry Horsfall, Esq., was, 
by his agents, guilty of bribery at the last elec- 
tion, but that it has been proved, to the satis- 
faction of the Committee, that such bribery was 
altogether without the concurrence or privity of 
the said Thomas Berry Horsfall." 

7. "That it was proved to the Committee 
that William Harris was bribed with 3/.; Wil- 
liam Morley with 2/., and a supplementary pay- 
ment of 11. made subsequent to the election; 
John Blake with 21. ; Robert Walcup with 21.; 
Richard Walcup with 2L; Francis Radford with 
21.; Thomas Taylor with 21.; Henry Needham 
with 21. ; Francis Staley with 21. ; Charles 
Cockaigne with 2/.; Edward Cockaigne with 2?.; 
William Oliver with 1/.; John Swann with 21.; 
and Henry Sharrack with 2/." 

8. "That Thomas Morgan seems to have 
been the person principally engaged in the 
above-mentioned acts of bribery, and the funds 
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Sor such pforpose appear to have been famished 
to Mongan throngli the intervention of a person 
named Thomas Lund. That Geoi^ Clayton^ 
John Fordj and Alfred Ackermanu were like- 
me engaged in various acts of bribery and cor- 
nption.^^ 

9. "That it has been proved, as to several of 
tte above parties, that at former elections they 
Vwe received money for their votes, and the 
Oonmittee have reason to believe that such 
eomipt practice has been prevalent in the bo- 
loogh ; and they desire to state their opinion, 
that parties once reported to the House as 
guilty of bribery should be disqualified for the 
btore from exercising any Parliamentary &an- 
diise.'' 



r3 
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CASE XV. 
1853. BOROUGH OF GUILDFORD. 

The Committee was appointed on tke 8rd of March^ 18 
and consisted of the following Members : — 

Lord Se3nitaoiir, Totn^ 
{Chairman,) 



William Jackson^ Esq^ New- 
eastle-under-Lyne. 

Rt. Hon. Robert Adam Chris- 
topher, Lincolnshire, North. 



Richard Brinsley Shei 
Esq., Dordiester. 

Hon. William Ernest 
combe. East Retford. 



Petitioner : — Thomas Lyon Thnrlow, Esq., an unsucces 

Candidate. 

SitUng Members : — ^Ross Donnelly Mangles, Esq., an 

James Bell, Esq. 

Counsel for Petitioners : — Mr. Serjeant Kinglake, Mr. Fi 

and Mr. G. Rochfort Clarke. 

Agents : — Messrs. Dnmford & Co. ; Messrs. Bell, Stewt 
& Lloyd; and Mr. Napper. 

Cownselfor Mr, Mangles : — ^Mr. Edwin James, Q. C 

and Mr. Power. 

Agents : — ^Mr. Coppock and Mr. Vincent. 

Counsel for Mr. Bell : — ^Mr. Calvert, Q. C, and Mr. L 

Agents .—Mr. JT . N. Finch and Mr. G. White. 



March 5. The usual preliminary resolutions with re| 
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to the condnct of the case were agreed to {a), Preiiminar}- 
and in addition thereto the foUowing resolu- '^«»<>^"tio"«- 
tion! — ^'That with respect to objected votes, 
die Committee expect comisel to exhaust one 
dass of objections before proceeding to an- 
other/' 

The petition, after stating that at the last Petition, 
dection the sitting members, Henry Currie, 
Esq., and the petitioner were candidates, al- 
leged bribery, treating, and intimidation against Bribery and 
both the sitting members and their agents, ^^^^ *°^* 
and prayed a scrutiny as against Mr. Bell, and Scrutiny as 
the seat for the petitioner. *f *j^f ^"^ 

Mr. Serjt. Kinglake opened the case of the 

petitioner. 



sitting 
members. 



Upon the bribery and treating lists being Bribery 
landed in, it was objected, on behalf of the "ame^tf ^ 
■ifcliiig members, that the bribery lists were six and 
iwt in compliance with the resolution of the "nslihav 
Committee. Such list was in the following i°8 ^"^ed 
form: — 

(a) Ante, p. 2. 
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particular 
Toten; 
held, not 
in com- 
plimnce 
with pre- 
liminanr 
resolutions, 
and ordered 
to be 
amended. 



Petitioners' List of Voters, linked with the Names 
of the Persons who gave the Bribes : — 



Xamber. 



Names of Electors 
bribed. . 



529 . Geoi^e Mills 



302 . John Sarap^ sen. 



530 . Richard Mills . 



625 . Benjamin Tilley 



&c. 



&c. 



Names of Persons who 
gave the Bribes. 

. Edmund Vincent 
George White 
Greorge Coston 
John Chandler 

. Edmund Vincent 
George White 
Greoi^e Gunner 

. Ross Donnelly 
Mangles 
James Bell 
Edmund Vincent 
Greorge White 
Henry Chennell 

. Greorge Coston 
George Williams 
George White 
Thomas Randall 
Henry Cheftnell, 

&c. 



The list contained in all the names of thirty- 
seven persons as having been bribed, and oppo- 
site some of these names were written as many 
as six and seven names as persons who gave the 
bribes. 
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Mr. Calvert and Mr. Power , in support of the 

objection. — The words of the resolution are^ that 

the petitioners shall state '^the names of the 

electors bribed^ and those of the persons who 

aduatty gave the bribes/' The object of the 

lesolntion is, that distinct information shall be 

pveii to the sitting members of the particulars 

tf each charge^ in order that they may be pre- 

fued to meet it. To some of the names in the 

jKKsat list there is afSxed a list of six indivi- 

doals as the persons alleged to have bribed the 

voter. It is obvious that this can afford no 

ntia&ctory information to the sitting members, 

ind is clearly a non-compliance with the spirit 

I of the resolution. Unless the present be a mere 

fishing petition^ the petitioner must be aware of 

the name of the party whom in each case he is 

prepared to show to be the person who actually 

bribed the voter; and it would not be impos- 

iif any hardship to compel him to amend his 

H by inserting the names of such parties 

only. 

Miw Farrer, contrct. — ^The list handed in is 
Boffidently in accordance with the resolution of 
the Committee. It is impossible in many cases 
to give the name of one individual as the person 
who actually gave the bribe. Several persons 
may be concerned in different stages of the 
n^otiation^ and severally contribute to what 
eventually terminates in the voter being bribed. 
The names of all such persons must be stated 
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in the list. It would practically defeat the ob- 
ject of these inquiries^ if the petitioner were to 
be called upon to single out the exact persoau 
whom he is prepared to prove guHty of the acfc 
of bribery. 

Mr. Calvert and Mr. Power replied. 

The Committee resolved — 

^That the list of voters bribed has not been 
prepared in accordance with the resolution d 
the Committee^ and they desire that it should 
be amended accordingly.'^ 

Mr. Farrer then stated that the resdutUHi 
of the Committee had taken him by surpmei 
that he was not then prepared to amend tho 
list; and applied for an adjournment for thai ' 
purpose. 

Mr. James and Mr. Calvert resisted the i^« 
plication for an adjournment. 

The Committee decided that they would not 
require the amended list to be given in until 
Monday morning (March 7); but that in the 
meantime the counsel for the petitionei; must 
proceed with those cases in which the names of 
one or two individuals are set forth as the per- 
sons bribing^ and which cases they are prepared 
to prove in reference to those individuals. 

The list^ as handed in on Monday morning, 
was^ with respect to the particulars complained 
of; amended as follows : — 
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Hifti- Ntfttet of Elfloton Names of Penom wlio 

bar. bribed. gave the Bribes. 



. John Sanpj ma. 

bribed by Edmund Vincent 
S80 . Bidiard Mills . . . Boss Donnelly 

Mangles 
also by Edmund Vincent 
also by Gteorge White 
B6 . BeDJamin Tilley • . Gteorge White 

Henry Chennell^ 
&c. &c. &c. 

The number of names of electors alleged to 
le bribed was reduced to 29. The name of 
Gecnrge Mills^ which stood first on the former 
Ibt, was alt(^ether omitted. Not more than 
bar names were placed opposite to any of the 
persoDB' names alleged to be bribed^ and seldom 
more than two. 

Stephen Tilbxuy, a voter alleged to have been Declaration 
bribed by one of the sitting members^ having ^^ J^ 
itated^ in his examination in chief, that he was leged to be 
euLvaised some time previous to the election by opposite^ 
Mr. Thnrlow, the petitioner, was then asked, candidate, 

* UDon can- 

'''What passed between you and Mr. Thurlow vassing 
when he canvassed you ?" ^^\ "?* 

•^ , admissible 

Mr. 'Power objected to the question. — A con- in evidence. 
versation between the voter and the opposite 
candidate cannot be evidence against the sitting 
member : to hold that it could, would be going 
£Effther than any Committee has yet gone. With 
respect to the decisions of Committees, as to 



ii! 



e 



^ 
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how far the declarations of voters are admisable ii. 
as against sitting member^ they are confliotmgs 27 
but it is submitted that the only ground upoft «; 
which those declarations are admissible is^ tbiit 4l! 
that they have been made to an alleged agent^ 
of the sitting member. This the opposite caa- 
didate never can be^ and a declaration^ thero*:' 
fore^ to him is inadmissible. 

Mr. Serjt. Kinglake supported the question.-fl.j. 
The ground upon which Committees have ak ^ 
lowed the declarations of voters who are chai^ 
with having been bribed to be given in evidenoB |^ 
is not because they have been made to an al- 
leged agent^ but because^ by the statute 4 & S |^ 
Vict. c. 57, the Committee are directed "to 
receive evidence upon the whole matter whereift 
it is alleged that bribery has been committed^^ 
although the sitting member will not be affected, * 
unless such bribery is brought home to himsdf ' 
• or his agents. As to the fact of bribery, there 
is no better evidence than the declaration of the 
party alleged to have been bribed ; and as to the 
simple question, ay or no, has he been bribed, 
he is in the same condition as a party to the 
record. He cited the Sudbury case {a), the Irf 
Nottingham case [b] , the 2nd Nottingham case (c), 
the Marlow case {d), and the 2nd Horsham 
case {e), 

(a) B. & Ans. 145. (h) 1 Bar. & Am. 168. 

(c) Bar. & Am. 195. (d) 1 P. E. & D. 16. 

(e) 1 P. E. & D. 249. 
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PoKxer replied. 

}omniitiee resolved^ ''That the question 

passed between the witness and Mr. 

T, when Mr. Thurlow canvassed him^ can- 

he assembling of the Committee this Mtrch 7. 
^ after the amended list had been 
in^ Mr. Farrer stated that^ as the bulk 
mdence on* which the petitioner relied 
ilish his case^ consisted of the declara- 
: voters^ which the Committed had held 
)e admissible^ he felt that there was no 
ble probability of conducting his client's 
a successful termination. Under those 
itances it had been agreed on both sides^ 
should abandon the petition. 
Calvert, on the part of. Mr. Bell, agreed 
proposition of the petitioner, that the 
. should be withdrawn, each party pay- 
own costs. 

Power, on the part of Mr. Mangles, as- 
X) this course, and stated that he enter- 
no doubt that the petitioner had been 
in preferring the petition, but that, as 
1 his client, there was no foimdation 



Committee came to the following final 

3ns for report to the House : — 

rhat Ross Donnelly Mangles and James Fmal kso- 

jqs., were duly elected burgesses to serve ^°*^<>"*' 
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in this present Parliament for the borough of 
Guildford/' 

2. ^^ That the allegations of bribery and treat- 
ing contained in the petition were made mtji- 
out any reasonable ground^ and are frivolous 
and vexatious''(o). 

8. " That the Committee have thereupon or- 
dered, that all costs and expenses of and reiaU 
ing to the said allegations shall be forthwith 
paid by the petitioner and his surety, to the 
said Ross Donnelly Mangles and James BeD, 
Esqs/' ■'■ 

(a) The Coxmnittee divided on this and the next 
resolution. Ayes, 3 : Mr. Sheridan, Mr. Jackson, Lord 
Seymour. Noes, 2 : Mr. Duncombe, Mr. OhriBtopher. 
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CASE XVI. 
TOWN AND PORT OF RYE. 1853. 

Ihe Oommittee was appmnted od the 3rd of March, 1853, 
and oonaisted of the^ foUowing Members : — 



%bt Honourable Sir John S. Pakington, Dnntwich, 

(Cftoifffiafi.) 

OoL Biownlow Knox, Mar- 
loir. 
WBimoofensSf Bsq., Leitli, 



Robert Charles Tiidway, Esq., 

Wells. 
Matthew Ellas Corbally, Esq., 

Meath County. 



Petitioners .-^Electors. 

SMi^ Member : — ^William Alexander Mackinnon, Jun., Esq. 

Cmmm^/ot Petitioners: — ^Mr. Merewelher and Mr. Bodwell. 

Agents: — ^Messrs. Thompton, Debenham & Brown; and 
Messrs. EIIttmhi, Whitmarah & Bellingham. 

^^f>*Helfor the Sitting Member : — Mr. Edwin James, Q. C, 

and Mr. Welsby. 

Agents : — ^Mr. W. D. Cooper, Mr. G. S. Butler, and 
Mr. Jeremiah Smith. 



The usaal preliminary resolutions with re- March 5. 
Jtrd to the conduct of the case were agreed Preliminary 

. /\ resolutions. 



(a) Ante, p. 2. 
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Petition. The petition^ after stating that at the lagl 
election for the town and borough of Ey% 
William Alexander Mackinnon, Esq.^ juiL, j 
and Bichard Curteis Pomfret, Esq., were eaudi- : 
dates, and that the former was returned, alle 
Bribery and bribery and treating against the sitting meml 
treating. ^^^ j^j^ agents, and prayed the House to d( 

that the said William Alexander Mackimtfi^ 
was not duly elected at the said last election 
a member to serve in Parliament for the sail! 
borough of Rye, and ought not to have been ie»^ 
turned thereat, but that the said Bichard 
teis Pomfret was duly elected, and ought to hai 
Seat been returned, and that the House will diioi] 

pray (fl). ^YiQ return to be amended accordingly, by 

substitution therein of the name of Bichaid 
Curteis Pomfret for that of the said Williaitt' 
Alexander Mackinnon : or that the House will 
declare the said election of the said Williaia 
Alexander Mackinnon as a member to serve in 
Parliament for the said borough to have beea ? 
wholly null and void, and that the House will 
give to the petitioners such farther and other 
relief in the premises as to the House shall 
seem meet. 

Mr. Merewether opened a case of bribery 
and treating. 

The only evidence offered to the Committee 

{a) The prayer for the seat was abandoned by the 
petitioners. 
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n tills case was with reference to a dinner 
diidi took place at "Rye, on July 2nd^ the day 
n which the writ was sent down. This enter- 
imnent purported to be a farewell dinner to 
\x. Curteis^ the late member; and on this occa- 
on Mr. Mackinnon was introduced to the elec- 
xrs as the candidate in the same interest with 
It. Curteis. Tickets for this dinner were dis- 
nbiited gratid^ from Mr. Mackinnon^s commit- 
ee room to various electors. It was not proved 
Jut Mr. Mackinnon paid the expenses^ wholly 
fin part^ but the suggestion (afterwaids proved 
be untrue) {a) was, that Mr. Curteis was 
iaUe lor them. It was quite apparent that the 
Imiier was given for electioneering purposes. 

Upon proof of the above facts, Mr. James March 7. 
itated, that being unable to disconnect Mr. 
M«kmnoB'8 agents from the treating which 
took place at the dinner in question, he was 
n&fied that the Committee must come to the 
dedsion that Mr. Mackinnon was not duly 
elected, on the ground of treating, and he there- 
fire declined further to defend the seat. 

The Committee then came to the following FJ^ai res 
lesolutions, for report to the House : — 

1. '^That WiUiam Alexander Mackinnon, 
Bsq., is not duly elected a baron to serve in 
this present Parliament, for the town and port 
of Rye.'' 

(a) Before the Committee of Inquiry. 



I 
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2. '' That the last dection &r the said tonii *^< 
and port is a void eleiction.'' -'^5 

3. ^^ That William Alexander Mackinsi^ }^ 
Esq.^ was^ by his agents^ guilty of treatiiigi iJe-j 
the last election for the said toim 
port/' 

4. ''That on the first day of the sitting 4| 
this Committee^ WilHam Alexaa^r Madkiun^l 
Esq.^ by his counsel^ declared that^ being ^ ]a 
able to disconnect his agents from treijitiii(r 
which took place at a dinner given to oertw^ 
of the electors of the town and .port of Hy^iOliilis 
the 2nd of July^ 1852^ he was satisfied 1^ ^fi 
Committee must come to the decision (tliat ]g[] 
election was void on the ground of treating,,! 
therefore that he should no longer def^d hii ; 
seat/' 

6. " That there have been submitted to thip 
Committee a list of ten electors of the tomf^ 
and port of Rye, who are alleged to have ireoeived 
bribes at the last election for the said town wd 
port ; and a list of persons who are chained wilfh 
giving the said bribes ; and also a list of tw^ty- 
nine public-houses and beer-houses, at which 
treating is allieged to have taken place, in the 
interest of the said William Alexander Mackjn- 
non, Esq., between the 1st day of June and the 
1st day of August, 1852/' 

6. '' That, considering the nature and extent 
of the above allegations, this Committee think 
it their duty to recommend that further inquiry 
and investigation shaU be made regarding the 
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it the said election^ in the manner pre- 
nS&eVict. c. 102,8. 2/' 
liat the reasons alleged by counsel for 
donment of tibe trial of the said chaxges 
ry appeared to this Committee to be 
fc to justify such abandonment; and 
erefore have not felt it necessary to 

the sitting member, or the candidate, 
agents, under the powers given by the 
ion of the said Act.^' 
Phat it is the opinion of this Committee, 
it shall be the pleasure of the House to 
1 the above recommendation for further 

no new writ ought to be issued for the ' ' 

vn and port of Rye, until the result of 
quiry shall have been reported to the 



subsequent day (March 18th,) the Com- Practice 
re-assembled, and a further inquiry pro- q\\^^ c. 
ander the provisions of 5 & 6 Vict. c. 102, s. 2. 
2. 

I to condAwt the Inquvry : — ^Mr. Alexander, Q. C, 
and Mr. RodweU. 

tyopointed hy the Speaker : — ^Mr. J. H. Yenables. 

irection of the Committee, notice of the pi 

which the inquiry would commence was 

the agent to the returning officer of the 

1 of Bye, and it was intimated that any 

aplicated in the charges of bribery was 

fty to appear and be heard by coun- 



120 ELECTION CASES. 

sd {a) . The same practice which prevaik upon ilie 
ordinary trial of election petitions was obserfod 
throughout this inquiry, with this exception^ ihiit 
the Committee was held to be a selectCommiti8% 
with power to adjourn for more than twenty-jEbarJ 
hours without leave being first obtained. 

April 21. The nature of the evidence brought 

the Committee is apparent from the follow 
resolutions, which were reported to the HouttJ 
Resolutions 1. '^ That it appears from the evidence 
Committee, before this Committee, that from 1832 to II 
inclusive, Mr. Jeremiah Smith, of Springfic 
House, near Bye, has exercised a great infill'] 
ence in all the elections of a member for 
borough.^^ 

2. "That the influence of Mr. J< 
Smith was created and maintained by a systemi 
lending money to voters, in simis varying fro© 
several himdred poimds down to two or three 
pounds, according to the position and neoesa^ 
ties of the applicant ; which system was carried . 
to a very great extent. By documents submit* '4 
ted to this Committee, it appears that from 

(a) Two petitions were referred by the House^to ^ ; 
Select Committee : — 1. A petition of electors, compkini* 
ing of bribery, intimidation, and corrupt practices atths 
last and all preceding elections, and praying for inqtdzf* 

2. A petition of electors, praying for the issue of aoev 
writ. 

Mr. Poulden appeared as counsel for the latter peti- 
tion, but took no part in the subsequent proceedings* 
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1832 to 1837 inclusive, Mr. Smith corruptly 
lent money for electioneering purposes, to the 
mount of more than 8200/. ; and he has him- 
idf stated in his evidence, that in 1837 loans of 
his nature were outstanding to the extent of 
^5,0007. He added, that these advances were 
oade by instructions from Major Curteis, then 
ihe member for the borough.^* 

8. ''That, irrespectively of political objects, 
Mr. Smith appears frequently to have lent 
noaey to persons in the town and neighbour- 
lood of Rye ; but this Committee are of opin- 
on, that the evidence before them affords the 
itrongest grounds for believing that the system 
of political loans, and the exercise of influence 
80 obtained, has been continued by Mr. Smith, 
though on a less extensive scale, down to the 
last election in 1852.'' 

4. ''That at the election of 1852, Mr. Smith 
give his support to Mr. Mackinnon, and a list 
rf 56 voters has been submitted to this Com- 
fljittee, who voted for Mr. Mackinnon, being, at 
the time, indebted to Mr. Smith.'' 

5. " That, of the above 56 voters, a large pro- 
portion appear to this Committee to have been 
locommodated with money, or kept in debt by 
demands for interest, generally made in the 
year or in the immediate prospect of an elec- 
tion, for electioneering purposes; and in some 
instances it was proved, to the satisfaction of 
the Committee, that the votes of the electors 

o 
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were influenced in this way at the last elec- 
tion/^ 

6. "That there has been submitted to this 
Committee a list of 14 voters, who, being in- 
debted to Mr. Smith, voted for Mr. Pomfret, 
and a list of five voters, who, being indebted to 
Mr. Smith, abstained from voting; but it ap- 
pears to this Committee that 12 of the above 19 
voters were either indebted to Mr. Smith, in the 
ordinary way of business and without loans, or 
were pressed for repayment after voting against 
his wishes, in a wav which tends to confirm the 
view taken by the Committee of the previous 
evidence/' 

7. "That it appears from the evidence, that 
Mr. Mackinnon paid 2030/. into the London 
and County Joint Stock Bank at Rye, previous 
to and for the purposes of the late election, and 
Mr. Mackinnon^s agent subsequently tendered 
accounts to this Committee, from which it ap- 
pears that nearly the whole of this sum was 
expended on the election, and 1283Z. was spent 
in treating at 34 public houses, of which a list 
was furnished.'^ 

8. " That evidence was tendered to this Com- 
mittee in support of three charges of bribery by 
Mr. Pomfiret ; but this Committee are of opin- 
ion that the evidence failed to establish the ac- 
cusation, and they think it right to add, that 
Mr. Pomfret appears to have spent only 130/. 
diuing the contest.'^ 
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9. ^^ That this Committee do not think it ne- 
cessary to recommend a further inquiry by a 
Commission, because the statements of expendi- 
ture by both candidates, which had been sub- 
mitted to them, seem to disprove the existence 
of direct money bribery at the late election; and 
the other corrupt practices which have prevailed 
at the last and several preceding elections have 
been sufficiently established by the inquiry 
which this Committee have conducted; but 
the Committee desire to call the special atten- 
tion of the House to the system of corrupt 
loans, which is exposed in the foregoing resolu- 
tions. They think it most important that a 
remedy for this mode of corruption should, if 
possible, be included in future legislation, inas- 
much as they consider it to be a system most 
fatal to freedom of election, and more danger- 
ous to the independence of the voter, because 
more enduring and less costly than ordinarj- 
briberv." 



g2 
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CASE XVIL 

1853. BOROUGH OF HUDDERSFIELD. 

The Committee was appointed on the 3rd of March, 1853, 
and consisted of the following Memhers : — 

Right Honourable Spencer Horatio Walpole, liAldhiirst, 

(Chatrmans) 



George Tomline, Esq., Shrews- 
bury. 

JamesMacGregor, Esq., Sand- 
wich. 



Thomas Alexander MitcheQ, 
Esq., Bridport. 

PrederickR.West, Esq., Den- 
bigh District. 



Petitioners : — 1. Electors against the return of W. R. C. 

Stansfield, Esq. 
2. Electors admitted to defend the return. 

Sitting Member : — ^William Rookes Crompton Stansfield, Esq. 

Counsel for Petitioners against the JRetum: — ^Mr. Edwin 
James, Q. C, Mr. Serjeant Wilkins, Mr. Wells, and Mr. 

Rodwell. 

Agents : — Mr. Coppock, and Messrs. E. & J. M. Barrett. 

Counsel for Sitting Member : — ^Mr. Seqeant Kinglake and 

Mr. Pickering. 

Agents : — Mr. Baker, and Messrs. Hesp & Robinson. 

Counsel for Petitioners admitted to defend the Setum : — Mr. 
Alexander, Q. C, and Mr. Pigott. 

Agents : — Mr. Baker, Messrs. Hesp & Robinson, and Mr. Carter. 



March 5. The iisual preliminary resolutions with re- 
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gard to the conduct of the case were agreed Preliminary 

to (a). resolutions. 

The petition against the return of the sitting Petition 
member, after stating that at the last election ^f^l^ 
William Willans, Esq., and William R. C. 
Stansfield, Esq., were candidates, and that the 
latter was returned, alleged bribery and treating Bribery and 
against the sitting member and his agents, and treating. 
also prayed a scrutiny, and the seat for Mr. scrutiny. 
Willans (*). 

The petition of electors praying to be admit- Petition 
ted parties to defend the return of the sitting ^^^^^^^ *^ 
member, denied the allegations contained in the return. 
other petition, and contained charges of bribery. Bribery, 
treating, fraud, intimidation, duress, and undue treating, 
influence against Mr. Willans and his agents, q^ part of 
It complained of the improper reception and defeated 
rejection of votes on various grounds, and 
alleged that the majority of good and legal votes 
at the election was in favour of the sitting 
member. 

At the commencement of the proceedings, 
when the names of the agents on each side 
were handed in. 



(a) Ante, p. 2. 

(h) The allegations in the petition, praying a scrutiny 
and the seat, were abandoned at the opening of the case, 
and notice of the abandonment had been given to the 
agents of the sitting member six days previously. 
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The names Mr. Pickering objected to Mr. Heaps and 
proflssional "^^* Jones remaining in the room as agents^ on 
men not al the ground that they were not professional men, 
retained on ■'^^' Heaps being an ironmonger at Hudders- 
list of field, and Mr. Jones being one of the petition- 
tTi°^ era, and that they were persons whom the sit- 
*i?°*'^^'** ting member might probably call as witnesses, 
remain in Mr. James, — ^The local knowledge of Heaps 
room on jg useful, to assist counscl in conductinsc the 

petitioner , . ' ^ 

undertak- petitioners' case, and we undertake not to call 
"Jfo!I?* !^« him or Mr. Jones as witnesses. Unless the 

object, upon 

thisground, other side intend to call them, it is not fair that 
being^calied ^^^J should be required to leave the room. . 
in support Mr. Pickering, in reply. — On behalf of the sit- 
of the ting member we will not pledge ourselves to call 
sitting them, as they are hostile witnesses. But inas- 

member. i , . ,. i 

much as they are not ui reality agents, they 
ought not to remain in the joom as such. 

The Committee decided that the names of 
Mr. Heaps and Mr. Jones should not be retained 
on the list of agents. 

The Chairman, however, intimated that they 
might remain in the room if the counsel for the 
petitioners undertook not to raise the objection 
if they were called as witnesses by the other 
side, the counsel for the sitting member also 
giving a similar undertaking. 

Counsel agreeing to this suggestion, the wit- 
nesses were allowed to remain in the room. On 
a subsequent day, however, this discussion was 
renewed, and the Committee decided that any 
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person who was served with a warrant must 
leave the room. 

Mr. James opened a case of bribery and March i». 
treating. ^cts sutfi- 

It appeared in the course of the evidence constiiute 
given by the petitioners, that treating to a con- P^'^^fia 
siderable extent was carried on previous to and agency. 
during the day of election, at the George Imi, 
where a room for the purposes of a committee 
had been engaged for several weeks by the 
avowed legal agents of the sitting member. 
The charge for the room appeared to have been 
entered de die in diem, as well as the articles 
supplied. Mr. Robinson, the legal agent of the 
sitting member, had ordered the room, and the 
whole bill amounted to 249/. 1^. 5^., the charge 
for the room amounting only to 51/. ; 100/. of 
the account had been paid by a Mr. Frederick 
Turner, and a further sum of 87/. 15*. by Mr. 
Hesp. Mr. Wigney, the landlord of the inn, 
was called to prove the extent of the treating, 
the parties by whom the various items were 
ordered, and by whom the account was paid. 
On producing his book, which contained an 
account headed '^ To Mr. Stansfield^s Commit- 
tee," an item appeared, " Glasses of brandy-and- 
water, 26/. 11*. iOrf." On the witness being 
asked by Mr. James, whether he had applied 
any portion of the money which he had received 
to that item, 

Mr. Alexander oh^QcteA. to this question being 
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put, until the agency of Turner or Hesp was 
proved. 

The facts connecting Turner with the sitting 
member were, that the sitting member had at 
an early period before the election placed him- 
self in the hands of certain gentlemen who con- 
stituted his committee, and took an active part 
in securing his election. Turner frequently 
attended the sitting member's committee-room, 
took a part in the canvass, paid bills, and was 
engaged in bringing up voters to the poll, and 
was considered by some witnesses as secretary 
of the committee. 

After hearing counsel on both sides, 

The Committee resolved, '' That prima fcune 

it appears to the Committee that Mr. Frederick 

* Turner was the agent of Mr. Stansfield, for the 

purpose of letting in evidence to prove treating 

at the George.'' 

The Committee further intimated, that the 
circumstance of Mr. Stansfield having placed 
himself in the hands of his Committee would, 
unless some further explanation be given, induce 
them to consider that every gentleman who may 
be proved to have been an acting member of his 
committee, was the agent of Mr. Stansfield for 
the purpose of this election. 

The case of the petitioners being closed, 
March 12. Mr. Alexander opened the case on behalf of 
^JT1du°°o *^® sitting member, and in the course of his 
c. 4, as to address contended that, by the 5 & 6 Vict. 



BOROUGH OF HUDDERSFIELD. V29 

c. 102^ 8. 22^ which differed in its language from treating. 
the 7 Will. III. c. 4, it was necessary for the ^^v^s^A? " 
petitioners to show that the treating which had 6 Vict. c. 
been carried on by the agents of the sitting ^* '* ^^' 
member was paid for, " wholly or in part/' by 
him. 

Mr. Rodwell interposed. — ^The Act of 7 WilL 
IIL c. 4, applies in this case, as the alleged 
treating took place after the teste of the writ. 
The object of the 5 & 6 Vict. c. 102, s. 22, was 
to extend the period during which a candidate 
should be liable for acts of treating, under 
certain conditions, but it in no degree abridges 
the provisions of the former Act, 

The Committee resolved, ''That the Commit- March u. 
tee are of opinion that the provisions of the 7 
Will. III. c. 4, are neither repealed nor abridged 
by the 5 & 6 Vict. c. 102, s. 22. They are also What suffi- 
of opmion, that if any meat, drink, entertain- '^:l^^,^ 
Toeai, or provision, shall, after the teste or treating un- 
iasuing of the writ for any election, be directly q^\ ' ' 
or indirectly given, presented, or allowed by 
any candidate in any of the following ways: 
via. first, by himself; or secondly, by any other 
ways or means on his behalf; or thirdly, at his 
or their charge, such acts are and must be 
deemed to be treating, withia the provisions of 
the first-mentioned statute.^' 

The Committee came to the following final 
resolutions, which were reported to the House : 

1. "That William Rookes Crompton Stans- March is. 

g3 
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Final reso- field, Esq., was, by his agents, guilty of bribery 
" ^^^^' and treating at the last election for the borough 
of Huddersfield/' 

2. " That William Bookes Crompton Stans- 
field, Esq., is not duly elected a burgess to serve 
in this present Parliament for the borough of 
Huddersfield.'^ 

3. " That the last election for the said borough 
of Huddersfield is a void election.^' 

4. "That it was proved to the Committee 
that WiUiam Kadford, a publican, David Dob- 
son, a publican, and Jacob Senior, a publican, 
were each of them bribed, by colourable pay- 
ments in their bills for the last election, of the 
discoimts taken oflF from their previous bills for 
the last election but one; that Joseph Hallowell 
was bribed by obtaining for his nephew, as the 
condition for his vote, three twenty-four gallon 
casks of ale, a portion of which his nephew gave 
awayamong the electors on thedayof the election, 
and the remainder of which he sold at a profit.'' 

5 . " That treating throughout the said borough 
during the last election was general, systematic, 
and extravagant in its character ; that between 
sixty and seventy public-houses at the least 
were opened by the agents of the sitting mem- 
ber ; that refreshments were provided apparently 
without limit, and paid for without inquiry; 
that the expenses incurred on that account alone 
amoimted to upwards of 1000/. ; that, as far as 
these cases were separately examined into, it 
appeared that the only persons who wene fur- 
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nished with orders to provide such refreshments 
were, with one exception, registered electors/' 

6. '' That it was not proved to the Committee 
that either the bribery or treating above advert- 
ed to were committed with the knowledge and 
consent of the said William Rookes Crompton 
Stansfield/' 

7. ''That the Committee think it right to 
sabmit to the consideration of the House, that 
a system of treating like that which appears to 
have prevailed for some time in the borough of 
Huddersfield must have the effect of exercising 
an influence over the mind of voters, as corrupt- 
ing and debasing as direct bribery." 

Mr. Rodwell then applied for that portion Costs 
of the costs which had been occasioned by the ^^ "^*^^ ' 
unnecessary prolongation of the case on the part 
of the sitting member. 

Mr. Pickering opposed the application, and 
asked for the costs of that part of the petition 
which had been abandoned as regarded the scru- 
tiny, alleging that the sitting member had been 
thereby put to great expense. 

The Committee having deliberated, the Chair- 
man stated that the Committee, before thev 
came to a decision, wished to hear the counsel 
upon the question, whether they had any power 
under the statute to give costs upon opposition 
to a petition, for a portion of the time. 

Mr. Rodwell argued, that inasmuch as the 
statute empowered the Committee to give full 
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costs and expenses, a fortiori it was competent 
to them to give a portion. 

The Chairman stated, that if the Committee 
gave any costs, the only report which they could 
make was, that the opposition made to the peti- 
tion was frivolous and vexatious. 

Mr. Rodwell submitted that the Committee 
could report that the opposition to the petition, 
since a certain day, had been frivolous and vexa- 
tious, and that there would be no difficulty in 
taxing and awarding costs under the 90th sect, 
of 11 & 12 Vict. c. 98. 

The Chairman stated, that unless the Com- 
mittee reported in the words of the statute, 
there were no means prescribed by which the 
officer of the House could levy a portion of the 
costs, and that, inasmuch as the Committee en- 
tertained great doubts as to the extent of their 
power under the statute, in regard to costs, they 
declined to give any portion of them. 
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CASE XVIII. 1853. 

DISTRICT OF WIGTON BURGHS. 

The Committee was appointed on the 7th of March, 1853, 
and consisted of the following Members : — 

AVilliam Miles, Esq., Somersetshire, East, 
{Chairman,) 



Melville Portal, Esq., Hants, 
North. 

David Morris, Esq., Carmar- 
then. 



Edward Ball, Esq., Cam- 
bridgeshire. 

Hon. Chas. Wentworth George 
Howard, Cumberland, East. 



Petitioner ; — James Caird, Esq., the unsuccessM Candidate. 

Sitting Member : — Sir John McTaggart, Bart. 

QowMelfor Petitioner : — Mr. Edwin James, Q. C, Mr. Slade, 

Q. C; and Mr. Merewether. 

Agents : — Messrs. Richardson, Loch, and Maclaurin. 

Counsel for Sitting Member : — Mr. Serjeant Einglake, 
Mr. Rowc, Q. C, and Mr. Power, 

Agent: — ^Mr. Coppock, 



The usual preliminary resolutions [a) with re- March 9. 
gard to the conduct of the case were agreed to, Preliminary 
and in addition thereto thefoUowing resolution : — 

(a) Ante, p. 2. 
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Objected " That, with respect to objected votes, the 
Committee expect counsel to exhaust one class 
of objections before proceeding to another/* 

Petition. The petition, after stating that at the last 

election the petitioner and the sitting member 

were the only candidates, and that the latter 

Bribery, was returned, alleged bribery and treating 

treating, against the sitting member and his agents, 

Scrutiny, and prayed a scrutiny and the seat for the 

petitioner. 

Petitioner Mr. James applied to the Committee for 

member"^ leave for the petitioner, Mr. Caird, to remain 

allowed to in the room, 

the room. M^. Rowe.—We shall not object to Mr. 
Caird being examined, notwithstanding his re- 
maining in the room, and we apply for the like 
permission to be given to the sitting member. 

The Committee resolved, ^^ That both the pe- 
titioner and the sitting member might remain 
in the room." 

Charges of It was agreed upon by the counsel on both 
posed of sides, and assented to by the Committee, that 
before scru- the most convenient course would be to exhaust 

tmv entered 

upon. that part of the case which consisted of charges 
of bribery and treating on both sides, before the 
scrutiny was entered on. 

March 10. Mr. James then opened the charges of bribery 
and treating against the sitting member. 

The case of one James Galbraith was opened 
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as one, in which the voter was a tenant of Lord 
Stair, whose agent, Mr. Guthrie (who was also 
an election agent of the sitting member), had 
canvassed him for his vote ; that Guthrie had 
then mentioned certain reductions which had 
been made in the voter^s rent, to which the 
?oter replied, that if the reductions had been 
made he had never received the benefit of them; 
and that Mr. Guthrie then said, that he would 
take care and settle the matter with him. How- 
ever, no settlement was come to, Galbraith voted 
for Caird, and some time afterwards a letter 
came threatening to distrain for the arrears of 
rent. Mr. Guthrie was further charged with 
having, after the election was over, promised to 
foi^ve the voter his arrears of rent if he would 
swear that he had been bribed by an agent 
of Mr. Caird. 

Upon evidence being called in support of this 
case, 

Mr. Howe objected, that inasmuch as an offer An oflFer of 
of a bribe which was unaccepted did not consti- * ^"*|® """ 

^ . accepted 

tute bribery, there was no charge in the pre- does not 
sent case for the Committee to inquire into, brfi^n"^^ 
Mr. Rogers says (a), "In the case of a mere and Com- 
offer imaccepted, the offence of bribery canJJgg^^J®* 
hardly be said to be complete. The question is i»ear evi- 
not, whether the attempt is an offence, but whe- such a 
ther it amounts to bribery. All the statutes charge. 
against corruption by bribery, 7 WiD. III. c. 4, 



(a) Rogers on Election, 7tli edit. 250. 
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2 Geo. II. c. 24, and 49 Geo. III. c. 118, 
contemplate an act completed, by payment or 
promise on the one side, and acceptance on the 
other ; besides, if the mere offer of a bribe by a 
candidate were held to avoid his election, the 
solicitations of a bribe by an elector would de- 
stroy the vote of the person soliciting, although 
he was refused by the candidate; for the at- 
tempt to get a bribe is as bad as the attempt to 
give one." In Henslow v. Fawcett (a), Patteson, 
J., in giving judgment, said, " Something more 
is requisite in the case of a briber than the 
mere offer of a bribe.'^ This question was elabo- 
rately argued in the Ipswich case (6), and the 
Committee resolved, '^That as the offer of a 
bribe, without any acceptance or agreement on 
the part of the voter, does not amoimt to bribery, 
the mere offer of such bribe cannot be given in 
evidence in support of the charge of bribery, 
notwithstanding the 4 & 5 Vict. c. 67 " That 
case is therefore an authority precisely in point 
here. 

Mr. Slade, contra. — The Ipswich case cannot 
be supported; and the only authority of any 
value upon which the doctrine contended for by 
the other side rests, is that of Henslow v. Fawcett, 
It is to be observed that in a previous case, 
R, V. Vaughan (c). Lord Mansfield said, " Wher- 
ever it is a crime to take, it is a crime to give ; 

(a) 4 Nev. & Man. 685. (h) Bar. & Aust. 260. 

(c) 4 Burr. 2500. 
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are reciprocal, and in many cases, espe- 
' in bribery at elections to PaxHament, the 
ipt is a crime ; it is complete in him who 
i it." The observation of Patteson, J., in 
ilow V. Fawcetty is a mere obiter dictum, 

although entitled to some weight, would 
ktitled to far more if it had been a solemn 
ion of the Court upon a matter immediately 
•e them. The actual question decided in 
case has no bearing upon the present, 
r. Rowe replied. 
le Committee resolved — 
That the case of Galbraith, as far as regards 
5ry, cannot be entered upon, the transaction 
5 not complete either on the side of Gal- 
h or Guthrie, who is charged to have bribed 

o further evidence was tendered in this case, 

L order to establish a case of bribery of one Declaration 
jy Watt, a witness, Peter Maclean was^j^^^*^^ 
d, in examination by Mr, Merewether, as to have been 
urations made to him by Watt, of the rea- admissible 

why he could not vote for the petitioner, in evidence. 

T. Rowe objected to the course of examina- 

— ^The declaration of a voter can only be 

Lved by a Committee, where the question 

5r consideration is one of scrutiny. The 

m for its being admissible in that case is, 

the voter is considered in the light of a 
Y to the suit. In other cases, such a de- 
ition is hearsay evidence only. The ground 
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of the inadmissibility of hearsay evidence is 
stated by Mr. Justice Buller [a) to be, that "if 
the first speech were without oath, another oath 
that there was such speech makes it no more 
than a mere speaking, and so of no value in s 
court of justice." He referred also to Taytor 
on Evidence, p. 363 ; Clerk on Election CJcHn- 
mittees, p. 110 ; and the Ipsunch case (d). 

Mr. James, contra. — The question is admis- 
sible. The principle upon which Committees 
have admitted this course of examination to be 
followed has been, that the inquiry of the Com- 
mittee into the charge of bribery is a complex 
one. Under the statute of 4 & 5 Vict. c. 57, 
there are two propositions for the Committee to 
decide ; first, whether the voter has been bribed; 
and if the Committee are satisfied as to that, 
then, secondly, whether the bribe has been given 
by an agent of the sitting member. Upon the 
first branch of the inquiry, therefore, the voter 
aUegedto have been bribed is as it were a party, 
and consequently his declarations, as in cases of 
scrutiny, are admissible against him. There is 
no hardship in so ruling ; for the sitting member 
cannot be affected by them, unless agency be 
afterwards established by direct evidence. In 
the Sudbury case {c) , and 2nd Nottingham case (rf), 
these declarations were, after a very lengthened 
argument, admitted. A like decision was come 

(a) Bull. Nisi Prius, 294, C. (b) K. & O. 387. 

(r) Bar. & Au8t. 2'J5. (d) Bar. & Aru. 195. 
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to in the 2nd Horsham case {a), and in the 
Bridgnorth case (b) of the present session^ after 
hearing the question folly argued by Mr. Clerk, 
in support of the view taken by him in his book, 
the Committee also decided in favour of the 
admissibility of the evidence. 

Mr. Rowe, in reply. — ^The statute 4 & 5 Vict. 
c. 57, does not authorize any other than legal 
evidence being given. It nowhere authorizes 
the admissibility of hearsay evidence. Although 
the Committee are required to report separately 
upon the facts of bribery proved before them, 
the sitting member is still the only party to the 
inquiry ; and the only declarations admissible in 
evidence upon the inquiry must be declarations 
either made by himself or his agents. In the 
2nd Horsham case, the declaration accompa- 
nied an act. The decisions in the Sudbury case 
and 2nd Nottingham case cannot be supported. 
In the Guildford case of the present session (c), 
the Committee refused to allow evidence of a 
similar nature to be given. 

The Committee resolved — 

'^ That hearsay evidence ought not to be ad- 
mitted, proof not having been given to the Com- 
mittee of the impossibility of producing, as evi- 
dence before the Committee, the person to whom 
such hearsay evidence applies.^' 

(a) 1 P. E. & D. 249. (h) Ante, p. 18. 

(c) Ante, p. 111. 
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March 11. On the following morning, Mr. James , oi 
part of the petitioners, abandoned the fui 
prosecution of the inquiry. 

The Committee came to the following 
resolution for report to the House : — 
Final reso- " That Sir John M'Taggart, Baronet, is 
lutiou. elected a commissioner to serve in this pr 
Parliament for the district of Wigton burg 



141 



CASE XIX. 1853. 

BOROUGH OF CIRENCESTER. 

The Committee was appointed on the 9th of March, 1853, 
and consisted of the following Members : — 

Honourable Edwin Lascelles, Kipon, 
(Chairman,) 



Hon. Eliot Thomas Yorke, 

Cambridgeshire. 
Colonel Ferguson, Kirkaldy, 

&c. 



George Henry Vansittart, 

Esq., Berksliire. 
Sir John Hanmer, Bart., 

Flint Boroughs. 



Petitioners : — Electors. 

Sitting Member petitioned against : — Hon. Ashley George 

John Ponsonby. 

Counsel for Petitioners: — ^Mr. Serjeant Wrangham, Mr. 
Mercwether, and Mr. W. H. Cripps. 

Agents : — Messrs. Lyon, Barnes, & ElHs ; Mr. C. W. 
La^iTence ; and Mr. K. A. Anderson. 

Counsel for Sitting Member : — ^Mr. Seijeant Kinglake, Mr. 
E. James, Q.C., Mr. Slade, Q.C., and Mr. Huddlostou. 

Agents : — Mr. J. Bennett, and Mr. Newmarsh. 



The usual preliminary resolutions Tvitli regard March ii. 
to the conduct of the case were agreed to (a). Preliminary 

resolutions. 



(a) Ante, p. 2. 



142 ELECTION CASES. 

Petition. rpjjg petition, after stating that at the last 
election the Hon. Greorge Augustus Frederick 
Villiers, commonly called Viscount Villiers, Jo- 
seph Randolph MuUings, Esq., and the Hon. 
Ashley G. J. Ponsonby, were candidates, and 
that the two latter were returned as the sitting 
members, alleged gross, extensive, systematic, 

Treating ^n^ open and notorious treating and corruption 

and comip- . o mt 

tion. against the Hon. A. G. J. Ponsonby and his 

agents, and prayed the House to declare the 
election and return of the Hon. A. G. J. Pon- 
sonby to be null and void. 

Mr. Seijt. Wrangham opened the case of the 
petitioners. 

Agency not Several witnesses were called in support of 
M h 15 *^^ allegations both of corruption and treating ; 
but, on failure of proof of agency, Mr. Mere- 
wether abandoned the further prosecution of the 
inquiry. 

The Committee then came to the following 
final resolution for report to the House : — 

Final reso- " That the Hon. Ashley George John Pon- 
sonby is duly elected a burgess to serve in the 
present Parliament for the borough of Ciren- 
cester." 



143 



CASE XX. 

BOROUGH OP MALDON. 1853, 

The Committee was appointed on the 9th of March, 1858, 
and consisted of the following Memhers : — 

Lord Bohert Grosvenor, Middlesex, 
(Chairman.) 



Thomas Fhinn, Esq., Bath. 
Bight Hon. George Bankes, 
Dorsetshire. 



Sir Henry B. Ferguson Davie, 
Bart., Haddington District. 

Henry George Liddcll, Esq., 
Northmnherland, South. 



Petitioners : — 1. Edward Hance and William Smith, Electors. 
2. Thomas Barrett Lennard, an unsuccessfnl 

Candidate. 
8. James Francis Tomlinson, an Elector ad< 

mitted to defend the return. 

Sitting Members : — ^Tavemer John Miller, Esq., and Charles 

Du Cane, Esq. 

Counsel for 1st Petition : — ^Mr. Seijeant Einglake, Mr. 
Edwin James, Q.C., and Mr. Hawkins. 

Agents : — Messrs. Camsew and Whitelock. 

Counsel for ^nd Petition : — Mr. Wekby. 

Agents : — ^Mr. W. D. Cooper, and Messrs. G. W. and 

G. E. Digby. 

Counsel for 3rd Petition and for Sitting Memhers : — Mr. Serjt. 
Wrangham, Mr. Merewether, and Sir T. Phillips. 

Agents : — ^Mr. James Parker, Mr. G. Codd, and Mr. Maryon. 

The usual preliminary resolutions with re- March ii 

H 
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Preliminary gard to the conduct of the case were i^reed 

resolutions. ^^ (^^ 

tVon^^*^" « '^^^ ^^* petition (of E. Hance and W. Smith), 

• after stating that at the last election, T. J. 

Miller, C. Du Cane/T. B. Lennard, and Oxdntin 

Dick, Esquires, were candidates, and that the 

Bribery and two former were returned, alleged bribery and 

treating, treating against both the sitting members and 

their agents, and prayed the House to declare 

the election and return of both or either of them 

to be null and void. 

2nd Peti- The second petition (of T. B. Lennard, a 
**°°* candidate) charged bribery and treating against 

treating. ^^- Miller and his agents, and alleged that the 
majority of votes given on behalf of Mr. Miller 
Scrutiny, was merely colourable. It prayed the House to 
Seat prayed declare Mr. Miller not duly elected, and that 

l' ^aid ^^' I^®^^^^^ ^^ ^^y elected, or to declare the 
election and return of Mr. MiUer to be null and 
void. 

Srd Peti- The third petition (of J. F. Tomlinson), after 
*'°°* stating that the allegations of both the above 

Bribery and petitions were untrue, and could not be sus- 
?^th*th ^^ *^ed, alleged bribery and treating agaimft 
unsuccess- Mr. Lennard and Mr. Dick and their agents, 
dat^T^ ' and that, by reason of such corrupt and illegal 



(a) Ante, p. 2. 
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practices Mr. Lennard and Mr.* Dick were and 
are disabled and incapacitated from servings and 
ineligible to serve in this parliament for the 
borough. It prayed the House that the peti- 
tioner might be admitted as a party to defend 
the return of the sitting members. 

Mr. James opened the case on behalf of the 
first petition. 

James Archer having been examined in sup- 
port thereof 

Mr. Serjeant Wrangham in cross-examination where seat 
put questions to the witness tending to elicit JJ^^^?J^.*^' 
evidence of a recriminatory character as affect- tory evi. 
mg the xmsuocessful candidates. admisB^bie 

Mr. James. — ^This witness has been called on although 
behalf of petitioners who do not pray the seat^ counter 
and it is not open to the olher side to go into petition 

allenng 

evidence of recrimination. bribery and 

Mr. Serjt, Wrarufham.—U this question were *«**»°8 ^^ 

^ , , unsuccess- 

to be decided with reference soldLy to the peti- fui candi- 
tion of Hance and Smithy this line of cross- ^^^' 
examination could not be supported ; but there 
are two other petitions before the Committee, 
one of Mr. Lennard praying the seat^ the other 
of a petitioner defending the return and alleging 
bribery and treating against the unsuccessful 
candidates; this being the case^ evidence of a 
recriminatory character is strictly admissible : 
further^ this evidence may be given as going to 
the credit of the witness. 

Mr. Jam^s in reply. — At present the only pe- 

H 2 
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tition which has been opened to the Committee 
is the petition of Hance and Smith ; and inas- 
much as in investigating the merits of that 
petition the allegation of bribery and treating 
on the part of the imsoccessful candidates is 
immaterial, the Committee ought not to permit 
this line of cross-examination : nor, under the 
pretence that the answers to these questions go 
to the credit of the witness, should they allow 
them to be put. 

The Chairman stated that the Committee were 
of opinion that the petitions should be kept 
separate, and that the recriminatory matter 
should not be gone into ; but that the questions 
might be put as going to the credit of the 
witness. 



March 17. 
March 18. 



March 16. I^he casc of the petitioners Hance and Smith 
having been closed, and evidence having been 
adduced on behalf of the sitting members. 
The Committee resolved, 

1 . " That Charles Du Cane, Esq., is not duly 
elected a burgess to serve in this present parlia- 
ment for the borough of Maldon.^^ 

2. " ITiat Taverner John Miller, Esq., is not 
duly elected a burgess to serve in this present 
parliament for the borough of Maldon.^ 



y> 



Where peti- Mr. Welsby, who appeared as counsel in sup- 
ing^sea?"* port of the sccond petition (of Mr. Lennard), 
abandoned, stated that it was not his intention to proceed 

Committee ^ ., ., . . 

refused to turther therewith. 
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Mr. Serjt. Wrangliam then proposed to call J«*' «▼»• 
evidence in support of the third petition (of J. support of 
P. Tomlinson), which alleged corrupt practices Petition 
against Mr. Dick and Mr. Lennard^ the defeated bribery and 
candidates. *''**^^"8 **y 

^ ^ unsuccesi- 

Mr. James. — Mr. Lennard having withdrawn ftii candi- 
his petition^ is no longer a party before the *^'* 
Committee. It is not competent therefore for 
counsel in support of the third petition to go 
into recriminatory evidence against him. With 
respect to Mr. Dick> who is not a petitioner^ and 
on whose behalf the seat is riot prayed, recrimi- 
natory evidence as against him could not under 
any circumstances be given., 

Mr. Serjt. Wrangham having replied, 
The Committee stated that they were of opi- 
nion that they could not proceed upon the peti- 
tion of Mr. Tomlinson. 

The Committee then further resolved : — 

3. ''That Charles Du Cane and Tavemer 
John MiUer, Esquires, were, by their agents, 
guilty of bribery at the last election; but that 
it was proved to the satisfaction of the Com- 
mittee, that the acts of bribery were committed 
without the cognizance or privity of the said 
Charles Du Cane and Tavemer John Miller.^^ 

4. "That Charles Du Cane and Tavemer 
John Miller, Esquires, were, by their agents, 
guilty of treating at the last election ; but that 
it was not proved to the satisfaction of the 
Committee^ that such treating took place with 
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the knowledge or consent of the said Charles 
Du Cane and Tavemer John Miller/' 

5. " That it was proved to the Committee 
that William Heam had been bribed by a pay- 
ment of 5L, and that William Forster had been 
bribed by a payment of 21,, and William Lord 
and John Hill by a payment of 1/. each^ under 
colour of payment for expenses'' (a). 

6. " That there is reason to believe that cor- 
rupt practices have extensively prevailed at elec- 
tions of members to serve in parliament for the 
borough of Maldon" (b). 



(a) The Committee divided on the 3rd Besolution. 
Ai/€s, 3 ; Sir F. Davie, Mr. Phinn, Lord R. Grosvenor. 
NoeSf 2 ; Mr. Bankes, Mr. Liddell. 

(h) The above Besolutions, together with thoge in 
p. 146, were reported to the HooBe. A Commission of 
Inquiry under the 15 & 16 Vict. c. 57, was subsequently 
appointed. 
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CASE XXI. 
BOROUGH OF NEW WINDSOR. 1853. 

Tbe Committee was appointed on the 10th of March, 1853, 
and consisted of the foUowing Members : — 

James Mihies Gaskell, Esq., Wenlock, 
(C^trman.) 



Charles Lennox Camming 
Brace> Esq., Elgin and 
Nairnshire. 

Hon. George Henry Caven- 
dish, Derbyshire, North. 

PetitUmen : -i-Electors. 



Lord Lovaine, Northumber- 
land, North. 

Charles Cowan, Esq., Ediu. 
burgh. 



Sitting Member petitioned offoinit : — Lord Charles Wellesley. 

Counsel/br Petitioners .—-Mr. Serjeant Kinglake, Mr. E. 
James, Q.C., and Mr. Power. 

Agents .'—Mr. Coppock and Mr. Millns. 

Counsel fir Sitting Member : — Mr. Serjeant Wrangham, 
Mr. Merewether, and Mr. Farrer. 

Agents .—-Mr. Pinniger, Mr. Long, and Mr. Phillips. 

The usual preliminary resolutions with regard March 12. 
to the conduct of the case were agreed to (a). PreUn^iary 

The petition, after stating that at the last Petition, 
election Lord Charles Wellesley, C. W. Gren- 

Ante, p. 2. 
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Bribery 
and treaty 
ing. 



fell; Esq.; Sampson RicardO; Esq., and Captain 
Bulkeley were candidates^ and that the two 
former were returned, alleged bribery and treat- 
ing against Lord C. Wellesley and his agents, 
and prayed the House to declare the election 
and r.eturn.of Lord C. Wellesley to be null and 
void. 



Mr. James opened the case of the petitioners. 
Several witnesses were called on behalf of the 
petitioners and the sitting member. 



Final reso 
lutions. 



March 19. The Committee came to the following final 
resolutions for report to the House : — 

1. "That the Honourable Charles Wellesley, 
commonly called Lord Charles Wellesley, is duly 
elected a burgess to serve in this present parlia- 
ment for the borough of New Windsor/^ 

2. "That treating to a considerable extent 
appears to have existed at the last election for 
the borough of New Windsor; but that such 
treating was not proved to have taken place for 
the purpose of corruptly influencing voters, or 
to have been by the order^ or with the sanction 
of Lord Charles Wellesley, or of his agents.'^ 

8. " That a practice appears to have prevailed 
at recent elections for the said borough of hiring 
and employing large bodies of men for the pur- 
pose of protecting voters and preserving order ; 
the Committee are of opinion, that such a prac- 
tice leads to the incurring of excessive and exor- 
bitant expense, and is, on other grounds, demo- 
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ralising and pernicious; but they axe also of 
opinion^ that this evil has been mainly caused 
by the insufficiency of the arrangements made 
at recent elections for the said borough, and by 
the inadequacy of the police." 



H S 
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CASE XXII. 

1853. BOROUGH OF DARTMOUTH. 

The Committee was appointed on the 6th of April, 1853, and 
consisted of the following Memhers : — 

William Miles, Esq., Somerset, East, 
(Chairman), 



James Haughton Langston, 
Esq. , Oxford City. 

Edward Fellowes, Esq., Hun- 
tingdonshire. 

Petitioners : — Electors. 



Hon. George H. C. Byng, 

Tavistock. 
Viscount Newark, Notts, 

South. 



Sitting Member : — Sir Thomas Herbert. 

Coumel fbr Petitioners t-^Mr, Serjt. Kinglake, Mr. E. James, 

Q.C., and Mr. Rodwell. 

Agents : — Mr. Coppock and Mr. Smith. 

Counsel for Sitting Members .'^-Mr. Macaulay, Q.C., 
Mr. Bodkin, and Mr. W, H. Cooke. 

Agents t — Messrs. Fearon and Clabon. 

April 8. The usual preliminary resolutions with r^ard 

Preliminary to the conduct of the case were agreed to {a), 
tions. ' <^d i^ addition thereto the following resolution : 
— " That counsel do confine themselves, with re- 
ference to points^ as far as possible to the quota- 
tion of legale and not parhamentary decisions." 

(a) Ante, p. 2. 
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The petition^ after stating that at the last Petition, 
election Sir Thomas Herbert and William Schaw 
Lindsay were candidates^ and that the former 
was returned^ alleged bribery, treating^ undue Bribery, 
influence, and corrupt practices against the sit- ^'^^^^t 
ting member and his agents^ and prayed the practices. 
House to declare his election and return to be 
null and void. 

Mr. James opened the case of the petitioners. 

John Oliver, a witness, who had been em- An order 
ployed during the election in looking after voters ^^^^ l^^ 
in the interest of the sitting member, in answer election, 
to a question by Mr. Rodwell, stated that one f person ■ 
Bladder had given him orders with referencje to not proved 
the election. The witness was then asked, agent, to 
'' What were those orders T^ <*?« «?: 

ployed by 

Mr. Macaulay. — Blackler has not been proved the sitting 
to be an agent of the sitting member. It is not |JJ|^™^®Ju ° 
suggested that this question is put for the pur- the election, 
pose of proving any act of bribery committed ; |* g^dence* 
any statement, therefore, by Blackler is not evi- to prove B.'s 
dence as against the sitting member. agency. 

Mr. Serjt. Kinglake and Mr. Rodwell, — It is 
conceded that the object of the question is not 
to prove an act of bribery, but to prove agency ; 
and any order given by Blackler, which would 
tend to show agency on his part, is admissible 
in evidence. Suppose that Blackler had given 
orders to the witness to watch voters, or to take 
them to the poll, that would be very strong evi- 
dence of agency on his part. It is a common 
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mode of proving agency, to show who gave orders 
to a printer to print handbills or placards for a 
candidate, and such evidence has never been ob- 
jected to. Such a case does not diflfer in prin- 
ciple from the present. 

Mr. Macaulay in reply. — In the case of an 
order given to a printer to print bills necessary 
for carrying on an election, the order emanates 
from the candidate, and the person who in fact 
gives the order may well be considered as his 
agent : but in the present case the order which 
it is assumed was given by Blackler is not in 
any way connected with the- candidate, and can- 
not therefore go to establish agency. This is 
an attempt to give in evidence a declaration to 
affect the sitting member, made by one not proved 
to be his agent. 

The Committee resolved, " That the question 
might be put.^^ 

April 11. Before closing their case, the counsel for the 
Under 14 petitioners proposed to examine Sir T. Herbert, 

ting mem- Mr. Macaulay objected, that the sitting mem- 
peiiabie to" ^^ could not be called as a witness. — It is clear 
give evi. that previous to the stat. 14 & 15 Vict. c. 99, 
the sitting member was not admissible as a wit- 
ness ; but that Act does not apply to Election 
Committees. It may be urged, that during the 
present session the sitting member has been 
examined ; but in those cases he was a volun- 
teer, and no decision has yet been given to the 
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eflfect that he is compellable to give evidence. 
The question is still open^ and it is submitted, 
first, that the stat. 14 & 16 Vict. <f. 99, does not 
apply. The 2nd section of the statute provides 
that " on the trial of any issue joined, or of any 
matter or question, oron any inquiry arising in 
any suit, action, or other proceeding in any 
court of justice, or before any person having by 
law or by consent of parties authority to hear, 
receive, and examine evidence, the parties thereto 
and the person in whose behalf any such suit, 
action, or other proceeding may be brought or 
defended, shall, except as hereinafter excepted, 
be competent and compellable to give evidence, 
either viva voce or by deposition, according to 
the practice of the court, on behalf of either or 
any of the parties to the said suit, action, or 
other proceeding/' There then follows a pro- 
viso in sect. 3, that '^ nothing herein contained 
shall render any person who in any criminal 
proceeding is charged with the commission of 
any indictable offence, or any offence punishable 
on summary conviction, competent or compel- 
lable to give evidence for or against himself or 
herself,^' &c. Now if the legislature had in- 
tended this statute to apply to Election Com- 
mittees, it is difficult to believe that they would 
not have been specifically mentioned. The ex- 
pression " Court of Justice '' overrides the words 
which follow, and applies to courts in which 
issues are joined and suits and actions prose- 
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cuted. The subsequent words, ^' or before any 
person having by law or consent of parties 
authority to Tiear, receive, and examine evi- 
dence/^ apply to proceedings efusdem generis 
with those referred to in the preceding member 
of the sentence, such as proceedings before jus- 
tices and to references to arbitration by consent 
of the parties. Secondly, if the statute does 
apply, the Committee have a discretion in the 
matter, and it will be for them to consider whe- 
ther they will exercise that discretion. 

Mr. JameSy contrh, — ^The simple question here 
is, whether the sitting member is competent as 
a witness. If he be competent, the Committee 
have no discretion in the matter, but the peti- 
tioners have a right to examine him. It is im- 
possible for the legislature to have used more 
comprehensive words than appear in the statute. 
How can it be contended that a Committee of 
the House of Commons, appointed to try the 
validity of an election, is not a court of justice 
having by law authority to hear, receive, and 
examine evidence ? 

Mr. Macaulay replied. 

The Committee resolved, 

^^ That the sitting member, being admissible 
as a witness, the petitioners cannot be denied the 
right to examine him [a) .^' 



(a) But see the Barnstable case, 1855, post. 
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Counsel having beea heard on behalf of the April 12. 
sitting member. 

The Committee came to the following final Final reso- 
resolution for report to the House : — lution. 

" That Sir Thomas Herbert is duly elected a 
burgess to serve in this present parliament for 
the borough of Dartmouth/* 
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CASE XXIII. 

1853. BOROUGH OF TAUNTON. 

(first case.) 

The Committee was appointed on the 6th of April, 1853| and 
consisted of the following Members : — 

Sir George Grey, Bart., Morpeth, 
(Chairman), 



Caledon George Du Pr^, Esq., 

fiucks. 
Montagu Chambers, Esq., 

Greenwich. 



Henry Beaumont Coles, Esq., 
Andover, 

James Pilkington, Esq., Black- 
bum. 



Petitioners: — 1. Sir T. E. Colebrooke, Bart., an unsuccessful 

candidate, against the return of Arthur 
Mills, Esq. 

2. Electors, against the same return. 

3. Electors admitted to defend the retium. 

4. Electors admitted to defend the return. 

Sitting Member petitioned against : Arthur Mills, Esq. 

Counsel for Petitioners Nos. 1 and 2 : — Mr. Serjt. Kinglake, 
Mr. Edwin James, Q.C., and Mr. Ffooks. 

Agents : — Mr. T. Baker, Mr. W. Baker, and Mr. H. D. King. 

Counsel for Sitting Member and for Petitioners Nos, 3 and 4 : — 
Mr. Macaulay,*Q.C., Mr. M. Smith, and Mr. E. W. Cox. 

Agents : — Messrs. Stephens and Hadow, Mr. Trenchard, Mr. 
Pinkhard, Mr. W. R. Clarke, and Mr. C. Ham. 

April 8. The usual preliminary resolutions were agreed 

Preliminary to (^) 
resolutions. ^ ^ 

(a) Ante, p. 2. 
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The petition of Sir T. E. Colebrooke, after 
stating the election, at which the Rt. Hon. H. 
Labouchere, Arthur Mills, Esq., and ^the peti- 
tioner were candidates, and the -two former were 
returned, complained of the conduct of a deputy improper ' 
or poll-clerk employed by the returning oflScer, Jg^^JIf ^^^ 
and prayed a scrutiny, and the seat for the poll clerk, 
petitioner. Scrutiny. 

The second petition contained similar allega- 
tions, and in addition thereto alleged bribery Bribery and 
and treating against A. Mills, Esq., and his *^®**"*8^- 
agents. 

The third and fourth petitions of electors Petitions 
praying to be admitted to defend the return, de- S^^g^dV^ 
nied the allegations of the two former petitions, turn, 
and contained charges of bribery, treating, inti- Bribery, 
midation, and undue influence against Sir T. E. treating Jn- 

tiraidation 

Colebrooke and his agents. on part of 

defeated 
candidate. 

The case on behalf of the petitioners against April 13. 
the return of Mr. Mills having been closed, and 
witnesses having been examined on his behalf. 

The Committee resolved : 

1. "That Arthur Mills, Esq., is not duly 
elected a burgess to serve in this present parlia- 
ment for the borough of Taunton.^' 

2. "That Arthur Mills, Esq., was by his 
agents guilty of bribery at the last election ; but 
it was proved to the satisfaction of the Commit- 
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tee that the acts of bribery were committed with- 
out the Goncurrence or privity of the said Arthur 
Mills, E^q/' 

April 14. Mr. M. Smith proceeded with a recriminatory 
Recrimina- cftse against Sir T. Colebrooke, the defeated can- 

torycase. ^^^^^ 

Evidence having been called on both sides, 
April 16. The Committee resolved : 
Final reso- 8. ^^ That the last election for the said bo- 
^"'^"'^'- rough, so far as regards the return of Arthur 
Mills, Esq., is a void election.^' 

4. "That Arthur Mills, Esq., was, by his 
agents, guilty of bribery at the last election.'' 

5. "That it was proved to the Committee 
that William Luxton bribed James Heems with 
2/. to give his vote for Mr. Mills; but the said 
James Heems, notwithstanding his acceptance 
of the bribe, voted for the other candidate.'' 

6. " That Abraham Whitwham gave Joseph 
Mountstephens 5/. for the purpose of corruptly 
influencing his vote in favour of Mr. Mills, 
which sum, however, the voter returned to the 
said Abraham Whitwham, and he afterwards 
voted for the other candidate." 

7. " That William Penn was bribed by Joseph 
Percy with 5/. to refrain from giving his vote for 
Sir Thomas Edward Colebrooke." 

8. " That Stephen Hemmings was bribed with 
5/. by Richard Howse, to give his vote for Mr. 
Mills ; but that it was proved to the satisfaction 
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of the Committee that such bribery was commit- 
ted without th« coucurrence or privity of the 
said Arthur Mills, Esq/' 

9. "That Sir Thomas Edward Colebrooke, 
Bart., a candidate at the last election for the 
borough of Taunton, was, by his agents, guilty 
of bribery and treating.'' 

10. '^That it was proved to the Committee 
that William Baker was bribed with SI. by Ed- 
win Upham ; Robert Parmer, by William Ellis 
Oram and William Shewbrook, with 5/ ; and 
Geoi^e Lemon, with a sum of money not ascer- 
tained, by John Bawlings, to give their votes for 
Sir Thomas Edward Colebrooke; but that it 
was not proved to the Committee that such 
bribery was committed with the knowledge or 
consent of Sir Thomas Edward Cdebrooke (a). 



- (a) The above resolations, together with Eesolution 
No. 1, of the 13th April, p. 159, were reported to the 
House. 
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CASE XXIV. 

185?. BOROUGH OP LEICESTER, 

The Committee was appointed on the 6th of April, 1853, and 
consisted of the following Members : — 

Edward Divett, Esq., Exeter, 
(Chairman), 

Samuel Gregson, Esq., Lan- 
caster. 

iElobert Townley Parker, Esq., 
Preston. 



Viscount Dalrymple, Wigton- 
shire. 

Nicholas Kendall, Esq., Corn- 
wall, East. 



Petitioners : — 1. Electors against the return. 

2. Electors admitted to defend the return. 

Sitting Members : — Sir Joshua Walmsley and Richard Gardner, 

Esq. 

Counsel for Petitioners No. 1 : — Mr. Knowles, Q.C., Mr. Serjt, 
Kinglake, Mr. Macaulay, Q.C., and Mr. Motteram. 

Agent: — Mr. Bryden. 

Counsel for Sitting Members^ and for Petitioners admitted to 
defend the Return .—Mr. Serjt. Wilkins, Mr. Tindal At- 
kinson, and Mr. Salisbury. 

Agent : — Mr. Coppock. 

April 8. I'h^ usual preliminary resolutions were agreed 

Preliminary to (a) . 
resolutions. 

Petition The petition, after stating that at the last 

(a) Ante, p. 2. 
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slection James P. Wilde, Esq., Geoffirey Palmer, agiinst rc- 
Esq., Sir Joshua Walmsley, and Richard Gard- 
ner, Esq., were candidates, and that the two 
Latter were returned, alleged bribery and treat- Bribery uid 
ing against the sitting members and their agents, tre^^i^g- 
and prayed the House to declare their election 
and return to be null and void. 

The petition of electors, praying to be ad- Petition 
mitted to defend the return, denied the allega- 5^!^* ^^ ^ 
tions contained in the other petition. tura° "" 

The evidence in support of the petition having April 15. 
failed to establish a case of bribery against the 
sitting members, and the counsel for the peti- 
tioners having abandoned the cases of treating. 

The Committee came to the following final 
resolution for report to the House : — 

*' That Sir Joshua Walmsley, Knt., and Bich- nnai reso- 
ard Gardner, Esq., are duly elected burgesses to ^^**^°' 
serve in this present parliament for the borough • 
of Leicester.^' 
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CASE XXV. 

1853. BOROUGH OP COCKERMOUTH. 

The Committee was appointed on the 7th of April, 1853, and 
consisted of the following Members : — 

George Alexander Hamilton, Esq., Dublin UniYersity, 

{Chairman). 



John Cheetham, Esq., Lan* 

cashire, South. 
Lord John Manners, Ck>l- 

Chester. 



Hon. Crayen F. Berkeley, 

Cheltenham. 
Ross Stephenson Moore, Esq., 

Armagh. 



Petitioners : — 1. Electors, against the return of General Wyad- 

ham. 
2. Electors, against the retam of H. A. Aglionby, 
Esq. 
Sitting Members: — Henry Aglionby Aglionby^ Esq., and 

General Henry Wyndham. 

Counsel for Petitioners No. 1 : — Mr. Serjt. Kinglake, 

Mr. Wehby, and Mr. Dykes. 

Agents i^llLr. W. D. Cooper, Mr. Benson, and Mr. Steel. 

Counsel for Petitioners No, 2 :— Mr. Macaulay, Q.C., Sir W. 

B. Riddell, and Mr. Clerk. 

Agents : — Messrs. Thompson, Debenham and Brown ; Messrs. 
Cameron and Booty, and Mr. W. P. Senhouse. 

Counsel for Sitting Member, H. A. Aglionby, Esq. : — Mr. 

Serjt. Kinglake and Mr. Rowe, Q.C. 

Agents : — Mr. Coppock and Mr. Benson. 

Counsel for Sitting Member, General Wyndham : — Mr. Slade, 

Q.C., Sir W. B. Riddell, and Mr. Clerk. 
Agents : — Messrs. Thompson, Debenham and Brown ; Messrs. 
Cameron and Booty, and Mr. W. P. Senhouse. 

April 9. The usual preliminary resolutions {a) were 

(a) Ante, p. 2. 
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agreed to^ and in addition thereto the fdlowing Preliminary 

I J. Resola- 

resolutions : — ^^^^ 

^^That the counsel and agents be informed 
that the Conunittee will only hear one counsel 
on each ade on the opening and summing up (^ 
the case. 

'' That should any point of law arise requiring 
ailment, the Committee reserve to themselves 
the power of hearing only one counsel on each 
side. 

'' That if the leading counsel are not prepared 
to sum up the case on either side when the evi- 
dence is terminated^ the Committee will not 
protract the proceedings for the convenience of 
counsel who may be absent. 

'^ Inasmuch as the law applicable to* the €vi- 
dence necessary to establish a charge of treating 
differs from that applicable to bribery, the C(»n- 
mittee are of opinion that the part <^ the peti- 
tion which relates to treating shall be proceeded 
with previous to any evidence being adduced 
with r^ard to bribery. They Iherefore request 
that counsel will confine themselves in the first 
instance to the charge c^ treating.'^ 

l%e first petition, after stating that at the last utPetition. 
election Genaial Wyndham, H. A. Aglionby^ 
Esq.^ and Edward Horsman^ Esq.^ were <^EUidi- 
dates^ and that the two former were returned^ 
alleged bribery, treating, intimidation, and du- Bribery, 
ress against Gaieral Wyndham and his agents^ treating, in- 
and prayed the House to declare the election 
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and return of General Wyndham to be null 
and void. 

2nd Peti- The second petition contained allegations of 
tion. bribery, treating, abduction, coercion, and inti- 

treating'ab- ^^^^on against H. A. Aglionby, Esq., and his 
duction, agents, and prayed the House to declare his elec- 
tion and return to be null and void. 



coercion. 



Mr. Macaulay opened the case on behalf of 
the second petition, against the return of Mr. 
Aglionby, and called evidence. 

Mr. Rowe having addressed the Committee 
in answer, 
April 15. The Committee resolved : — 

1. "That Henry Aglionby Aglionby, Esq., 
is duly elected a burgess to serve in this present 
parliament for the borough of Cockermouth.^* 

2. " That the Committee think it necessary 
to report to the House that Mr. ft. Benson, the 
accredited general agent of Mr. Aglionby, the 
sitting member, was a party to the removal, on 
the day previous to the nomination at the last 
election, to the house of a relation, of a voter 
named Isaac Graves, who had promised to ^ vote 
for the sitting member. General Wyndham, with 
a view of preventing the said voter from voting 
as he had intended.'' 

8. *^That the Committee also report, that 
Mr. Benson was implicated, under suspicious 
circumstances, a short time before the election, 
in the withdrawal of an execution against the 
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goods of a voter named John Wharton^ against 
whom a judgment had been obtained in the 
county court, in a suit in which he, Mr, Benson, 
was the attorney for the plaintiff/^ 

4. ''That the Committee further think it 
right to report, that a man named Joseph Mar- 
tin, Jun., was proved to have purchased a horse 
for the sum of 12/. from a voter named Henry 
Willis, who had promised to vote for the sitting 
member. General Wyndham, which sum of 12/. 
far exceeded its real value, with a view of cor- 
ruptly influencing his vote, and that the said 
Henry Willis subsequently voted for Mr. Ag- 
lionby and Mr. Horsman; but that this trans- 
action does not appear to the Committee to have 
taken place with the sanction or privity of Mr. 
Aglionby or his agents.'' 

5.. *' That the Committee further report, that 
a voter named Thomas Dempster was unduly 
influenced and corruptly induced by Mr. John 
Steele^ his employer, to forbear giving his vote 
to the sitting member. General Wyndham, as 
he had promised; but that this transaction does 
not appear to the Committee to have taken place 
with the sanction or privity of Mr. AgUonby or • 
his agents.'^ 

6. '' Also, that a voter named William Smet- 
herst was unduly influenced by his employer, 
Mr. Thomas Wilson, to forbear giving his vote 
to the sitting member. General Wyndham, as 
he had promised ; but that this transaction does 
not appear to the Committee to have taken place 

I 
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of candi- 
date, but 
not in his 
presence, 
nor given 
by his 
a^ent. 



with the sanction or privity of Mr. Aglionby or 
his agents/^ 

Mr. Serjt. Kinglake then proceeded with the 
petition against the return of General Wyndham. 
Evidence It appeared that at the time of the election 
ref^ht ^ General Wyndham was residing in Cocker- 
ments given mouth Castle, and one of his servants who was 
residence Called as a witness having been asked whether 
he had not seen one Dempster, a voter, receive 
refreshment at the Castle, it not appearing that 
General W. was present at the time, 

Mr. Slade objected that this was giving evi- 
dence of treating before agency was shown. 

Mr. WeUby, contra, — This treating having 
been at the residence of the sitting member, the 
question of agency does not arise, but the ques- 
tion for the Committee will eventually be whe- 
ther what was done was done with the sanction 
of the sitting member himself. 

Mr. Slade having replied. 

The Committee resolved, 

'^That the fact of the refreshment having 
been, given in the house of General Wyndham 
being, in the opinion of the Committee, primA 
fade evidence of such refreshment having been 
given with the knowledge and sanction of 
General Wyndham himself, the Committee are 
of opinion that the question may be put.*' 



April 18. Mr. Senhouse, a solicitor at Cockermouthj 
whose name was given in to the Committee as 
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one of the agents of the sitting member for the Facts luffi- 
purpose of this mquiry, and who was the regis- estabUbh 
tration af'ent of the Conservative party in theP*^^^/'^'^ 
borough^ was proved to have prepared and ob- agency, 
tained signatures to the requisition made to the 
sitting member to become a candidate ; to have 
been present at the polling booth on behalf of 
the sitting member^ thanking the voters who 
voted for him ; to have requested the bribery 
oath to be administered to one or two voters on 
the opposite side; to have accompanied the 
sitting member on his canvass on several occa- 
sions; to have canvassed by himself; to have 
taken up voters to the poll ; and to have attended 
meetings of the active supporters of the sitting 
member. 

Evidence being about to be given to connect 
Senhouse with the payment of a bill for refresh-' 
ments given to certain voters on the 2nd April, 
previous to the election^ 

Mr. Slade objected, that the agency of Sen- 
house had not been established. 

Mr. Welsby having been heard in answer, and 
Mr. Slade in reply, 

The Committee resolved, 

'* That sufficient proof has been given to con- 
stitute 3. prima fade case of agency on the part 
of Mr. Senhouse ^^ (a). 

In order to establish the agency of one Rap- Facts in- 

(a) See N6. 9 of final resolutionfi reported to the 
House. 

I 2 
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sufficient to ley, it was proved that he was the butler and 
generar * Confidential servant of the sitting member; that 
agency^ he was active about the election j paid the watch- 
men and persons employed to keep the peace; 
employed flag bearers and afterwards paid them ; 
paid the band, and also persons who had been 
hired to accompany the sitting member from his 
residence to the hustings on the nomination day, 
and others who had been hired to protect the 
sitting member and his party. 

Upon these facts Mr. Welsby^ on behalf of 
the petitioners, contended that the agency of 
Rapley was proved. 

Mr. Slade, conirct, submitted that, although 
Bapley might be considered as an agent of the 
sitting member with reference to the transactions 
which had been proved in evidence, the Com- 
mittee ought not to infer from them, considering 
the position in which he stood to the sitting 
member, that he was a general agent. 
The Committee resolved, 
" That sufficient evidence had not been given 
to establish the general agency of Mr. Kapley (o). 

April 19. The Committee resolved, 

7. " That General Henry Wyndham is duly 



(a) The Committee divided on this resolution:— 
A^/es, 3 ; Lord J. Manners, Mr. Moore, Mr. Hamil- 
ton : Noes, 2 ; Mr. Cheetham, Mr. Berkeley. . 
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elected a burgess to serve in tliis present parlia- 
ment for the borough of Cockermouth ^^ (a). 

8. " That the Committee are of opinion that 
Mr. Senhouse^ an agent of General Wyndhami 
was proved to have interfered^ under suspicious 
circumstances, iu the endeavour to procure a 
situation in the Post-office for the son of Henry 
Allisony a voter/' 

9. " That it was further proved, that on the 
2nd of April certain voters of the said borough^ 
and other persons, amounting altogether to 
about twenty, obtained refreshment in the house 
of Francis Moore, a voter, which refreshment, 
amounting to 2/. 6#., was paid for by Mr, Sen- 
house the next morning ; but it was not proved 
that the said Mr. Senhouse was at that period 
the agent of General Wyndham, for the pur- 
poses of the election, or that the refreshment 
was given with the concurrence or knowledge of 
General Wyndham *' (i). 



(ay The Oomnuttee divided on this resolation : — Ayes, 
3; Lord J. Manners, Mr. Moore, Mr. Hamilton: 
Noes, 2 ; Mr. Cheetham, Mr. Berkeley. 

(h) These resolutions, together with those of the 15th 
April, p. 166, were reported to the H^use, 
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CASE XXVI. 

1853. BOROUGH OF ATHLONE. 

The Committee was appointed on the 7th of April, 1853, 
and consisted of the following Members :— 

Thomas William Bramston, Esq., Essex, South, 

{Chairman.) 

Edward Christopher Egerton, 

Esq., Macclesfield. 
John- Bright, Esq., Man^ 



Sir John Duckworth, Bart., 

Exeter. 
Right Hon. Henry Tofnell, 

Devonport. 



Chester. 



Petitioner: — Robert B. Lawes, a Candidate. 

Sitting 3f«m^0r .—William Keogh, Esq. 

Counielfor Petitioner : — Mr. Biggs Andrews, Q.C., and 

Mr. M. Smith. 

Agents: — Messrs. Thompson, Debenbam, and Brown, and 

Mr. W. Cox. 

Countelfor Sitting Member : — Mr. E. James, Q.C., 
Mr. Huddleston, and Mr. Meagher. 

Agents : — Messrs. Law, Holmes, and Co., and Mr. M'NiTcn. 



April 9. The following preliminary resolutions were 

agreed to : — 
Preliminary 1. "That connsel will not be allowed to go 

resolutions. . , . . x /» j x • j.i_ • 

into matters not referred to m their opemng 
statement^ without a special application to the 
Committee for permission to do so. 
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2. ^^ That if costs be demanded by either par- 
ty, under the 11 & 12 Vict. c. 98, the question 
must be raised immediately after the decision on 
that particular case, unless the Committee shall 
otherwise decide/' 

3. " That no person shall be examined as a 
witness who shall have been in the room during 
any of the proceedings, with the exception of 
the agents, whose names shall be handed in, 
without the special leave of the Committee." 

The petition, after stating the last election, at Petition. 
which W, Keogh, Esq., and the petitioner were 
candidates, and the former was returned, alleged 
that on the day of the nomination, viz. July 
9th, 1852, and after the petitioner and Mr. 
Keogh had been nominated as candidates, and 
a show of hands had been called for, a request 
was, on behalf of the petitioner, publicly and on 
the hustings, made to the returning officer, in 
the hearing and presence of the electors present 
at the nomination; that the returning officer 
would require Mr. Keogh to state the particu- 
lars of his qualification to be elected as a mem- 
ber to serve in parliament for the borough ; that 
at the time of the last election of a member to 
serve in parliament for the borough, and of his 
said election and return as such member as 
aforesaid, Mr. Keogh was not, according to the 
true intent and meaning of the Act, passed in 
the second year of the reign of Queen Victoria, 
intituled, " An Act to amend the laws relating 
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to the qualification of members to serve in 
parliament/^ duly qualified to be elected as a 
member to serve in parliament for the said bo- 
rough ; that Mr. Keogh was not at the time of 
the election, and of his return as such member 
as aforesaid, or at any time at and during the 
election, seised or entitled for his own use or 
benefit of or to any real or personal estate; 
that at the time of such election, that is to say, 
on the 9th day of July, a request was made to 
Mr. Keogh, by and on behalf of the petitioner, 
such request being in writing and signed by the 
petitioner, that he (Mr. Keogh) would make and 
subscribe a declaration of his qualification, pur- 
suant to the provisions of the Act ; that Mr. 
Keogh did not make and subscribe such decla- 
ration within twenty-four hours after such re- 
quest, but wilfully refused and neglected so to 
do ; that at the time of such election, that is td 
say, on the 12th day of July last, divers requests 
were duly made to Mr. Keogh, by and on behalf 
of divers registered electors who had a right to 
vote at the said election for the said borough, 
that he would make and subscribe a declaration 
of his qualification, pursuant to the provisions of 
the Act, each of such requests being in writing 
and signed by two or more of the said electors; 
that Mr. Keogh did not within twenty-four hourd 
after such requests respectively, or at any time, 
make and subscribe such declaration, but iviU 
fully refused and neglected so to do j that a de- 
claration was, on or about the said 12th day of 
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July last^ made and subscribed by Mr. Xeogh^ « 

in consequence of such requests as aforesaid^ or 
one of them, to the purport or eflFect following, 
that is to say ; — '' I, William Keogh, do solemnly 
and sincerely declare that I am, to the best of 
my knowledge and belief, duly qualified to be 
elected a& a member of the House of Commons, 
according to the true intent and meaning of the 
Act, passed* in the second year of the reign of 
Queen Victoria, intituled, 'An Act to amend 
the laws relating to the qualification of mem- 
bers to serve in parliament */ ^' and that such 
declaration was made before Fitzstephen French, 
Esq., one of the justices of the peace for the 
county of Roscommon; that the said declara- 
tion WSLS not such a declaration as he was bound 
to make and subscribe, according to the provi- 
sions of the said Act, and was and is invalid and 
insufficient in law, inasmuch as it does not state 
the nature of the qualification of Mr. Keogh in 
the manner required by the Act, or at all ; that 
divers declarations were, on or about the said 
12th day of July last, made and subscribed by 
Mr. Keogh, in consequence of the above re- 
quests or some of them, but the same were and 
are respectively invalid and insufficient in law, 
and were not, and neither of them was, made in 
the manner and to the purport or efiect required 
by the Act ; that the qualifications (if any) men- 
tioned and described in the said declarations, and 
each of them, are, and each of them is, wholly 
insufficient and invalid to qualify Mr. Keogh as 

I 3 
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a member to serve in parliament for the bo- 
rough ; that the said declarations so made were 
not, nor was either of them, duly made or duly 
certified uiito the High Court of Chancery or to 
the Court of Queen^s Bench in Ireland, as re- 
quired by the Act, and that Mr, Keogh pre- 
vented the same from being duly certified, and 
by reason of the premises the said declarations, 
and the certificates thereof, were illuisory and in- 
valid, and were not such as the Act requires, or 
made and certified as the Act requires ; that, at 
the time of his said election and return, and of 
making the declarations aforesaid, the said Wil- 
liam Keogh was not seised of any sufficient real 
or personal estate ; that the disqualification, in- 
capacity, and ineligibility of Mr. Keogh was a 
matter of notoriety, both before, at, and during 
the polling at the election ; that notice of the 
incapacity, disqualification, and ineligibility was, 
by or on behalf of certain registered electors of 
the borough given personally to the electors, 
both before and at the time of their voting* It 
prayed the House to declare that Mr. Keogh 
was not duly elected, and that the petitioner was 
duly elected, or that the election of Mr. Keogh 
was wholly null and void. 

Mr. Andrews^ in opening the case of the 
petitioner, stated that he proposed to establish 
three points — First, that although requested un- 
der the 1 & 2 Vict. c. 48, s. 3, to make a declara- 
tion of qualification, Mr. Keogh refused so to do ; 
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secondly, that if such declaration was made, it 
was bad, as not stating the nature of the quali- 
fication in the form prescribed by such section ; 
and thirdly, that Mr. Eeogh had no sufficient 
qualification. 

Four certificates, in pursuance of the 4th A notice 
section of the Act, were produced in evidence S2a?e'" 
by the Clerk of the Crown and Hanaper in Ire- under i & 2 
land. Each of these certificates was signed by g/3 *^^^ ' 
a justice of the peace, and stated that Mr. Keogh quiring him 
had made and subscribed a declaration that " he, ciaration of 

to the best of his knowledge and belief, was duly qualification 

_.- . _ _ -, ,, „ .1 . " isnotre- 

qualmed to be elected,'' &c., without statmg the ceivable in 

nature or particulars of qualification. evidence, 

r "1 ^ unless it 

It was then proposed by Mr. Andrews to give appear by 
in evidence a notice, nnder sect. 3, requesting t^^/^'S'**'^ 
Mr. Keogh to make a declaration of his qualifi- parties sign- 
cation, signed by two electors, and proved to registered 
have been served on Mr. Keogh. electors. 

Mr. James objected to its reception. — The 
words of the statute are clear, that the request 
made to the candidate must be by ^' two or more 
registered electors, having a right to vote at such 
eleption.'' The fact, therefore, of being regis- 
tered, is a condition precedent to the right of 
an elector to make such request. The only evi- 
dence of this is the register, and unless it be pro- 
duced and the names of the persons who signed 
this notice appear thereon, the notice cannot be 
received. 

[In consequence of a mistake, the register, 
upon which it was stated that the names of such 



178 ELECTION CASES. 

two electors appeared^ had not been bronglit 
from Ireland.] 

Mr. Andrews, contra, — The objection which 
has been made to the reception of the notice, 
ought not to prevail. The service of the notice 
upon the sitting member makes it evidence; the 
legal effect of the notice is a matter for subse* 
quent consideration. 

Mr. James replied. 

The Chairman stated, that it was the opinion 
of the Committee, that for the present the notice 
could not be put in evidence. 

Where peti- After this decision, the counsel for the peti- 
Sat auhne tio^^r proceeded with the third branch of the 
of election case (viz. that Mr. Keogh had no sufficient qua- 
sitting ' lification), and tendered in evidence the state- 
member ment of qualification delivered in at the table 

ivas not 

qualified, of the Housc under the 6th section of the 1 & 2 

thequalifi- Vict. C. 48. 

cation given . . , 

in at table Mr. James objected. — ^The petition charges 
eviden"w ^ '' *^* ^* *^® ^^^^ ^^ *^® ^^* election'' the sit- 
sSTa?. ""^ ^^^ member was not duly qualified, and further 
legation, alleges that the sitting member ^^ was not at the 
time of the election and of his return,'' &c., 
" or at any time at and during the election seised" 
of a sufficient estate. The petition clearly points 
to a qualification, not necessarily the same as 
that which the sitting member, under the pro- 
visions of the 6th section, is required subse- 
quently to his election to make at the table of 
the House. 
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Mr, Andrews. — There are two distinct allega- 
tions in the petition; one, that the sitting 
member did not comply with the requisitions of 
the statute as to making a declaration of quali- 
fication at the time of the election ; another, that 
the sitting member had in fact no sufficient 
qualification at the time of the election ; and if 
it be shown that the qualification given in at the 
table of the House is not a good qualification, 
that will be prima facie evidence that the 
qualification possessed by the sitting member at 
the time of the election was insufficient, and 
thus the allegation in the petition will be 
sustained. 

Mr. James replied. 

The Committee resolved, 

" That the counsel for the petitioner do pro- 
ceed with the examination of the witness.^' 

Evidence having been given by the petitioner 
of some unsatisfied judgments, and the sitting 
member having been examined for the purpose 
of showing that such judgments had been satis- 
fied to such an amount as to leave him a qualifi- 
cation more than sufficient in value. 

The Committee resolved, April 12. 

''That William. Keogh, Esq., was, at the time 
of the election for the borough of Athlone, held in 
July, 1.852, duly qualified to be elected as a 
member to serve in parliament for the said 
borough.^' 

Mr. James applied to the Committee to re- 



lutions. 
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Costs re- port, under the 11th and 12th Vict. c. 98, s, 89, 
that the petition was frivolous or vexatious, or 
to order the payment of costs hy the petitioner 
under sect. 93 of the same statute with respect to 
those allegations in the petition which were 
unfounded. 

Mr. Andrews having been heard in opposi- 
tion to the application, and Mr, James having 
replied, • 

* The Committee resolved. 
Final reso- 1. "That the petition of R. B. Lawes does 

not appear to the Committee to be frivolous or 
vexatious ^^ {a). 

2. "That the Committee see no reason to 
give costs in any matter arising out of the pre- 
sent case.^^ 

8. " That William Eeogh, Esq., was, at the 
election for the borough of Athlone, held on the 
9th day of July, 1852, duly elected a burgess to 
serve in parliament for the said borough " [b), 

(a) The room being cleared, and the above resolu- 
tion having been carried, it was moved by Mr. Tufnell, 
" That the following allegations in the petition affect- 
ing the conduct of the sitting member, viz., * That 
William Keogh wilfully refused to subscribe the de- 
claration required tmder the 1 & 2 Vict. c. 48,* and 

* That William Xeogh prevented such declaration 
being duly certified,' were not supported by any evi- 
dence, and were made without reasonable or probable 
ground." On the question being put, the Committee 
divided. Aye, 1 ; Mr. Tufnell : Noes, 4 ; Mr. Eger- 
ton, Mr. Bramston, Sir J. Duckworth, Mr. Bright. 

(h) This resolution was reported to the House. 
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CASE XXVII. 

BOROUGH OP TYNEMOUTH. 1853. 

The Committee was appointed on the 11th of April, 1853, 
and consisted of the following Members : — 

Sir Benjamin Hall, Bart., Marylebone, 
{Chairman,) 



Sir William G. Hylton JoUiflFe, 

Bart., Petersfield. 
Edward John Hatchins, Esq., 

Lymington. 

Petitioners .• — Electors. 



William Forbes, Esq., Stir- 
lingshire. 

Michael Thomas Bads, Esq., 
Derby. 



Sitting Member : — Hugh Taylor, Esq. 

Counsel for Petitioners: — Mr. Serjt, Kinglake, Mr. Edwin 
James, Q.C., and Mr. Power. 

Agent: — Mr, Coppock. 

Counsel/or Sitting Member : — Mr. Slade, Q.C., Mr. W. 
H. Cooke, and Mr. Hardy. 

Agents : — Messrs. Thompson, Debenham, and Brown, 
Mr. C. U. Laws, and Mr. J. W. Mayson. 



The usual preliminary resolutions {a) were April 13. 
agreed to, and in addition thereto the following Preiiminar; 

resolutions :— resolutions 

''That the Committee will only allow one 



(a) Ante, p. 2. 
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counsel to address them on opening the case, 
and one counsel on the summing up. 

*' If any point of law should arise requiring 
argument^ the Committee will only hear one 
counsel on each side upon such point. 

'^ At the conclusion of the case, if the leading 
counsel is not prepared to sum up, the Com- 
mittee will call upon the junior to do so; and if 
he does not proceed at once, then the Committee 
will immediately consider the case, and give their 
judgment upon the evidence which has been laid 
before them." 

Petition. The petition, after stating that at the last 

election Ralph William Grey, Esq., and Hugh 
Taylor, Esq., were candidates, and that the 
Bribery and latter was returned, alleged bribery and treating 
rca ing« against the sitting member and his agents, and 
prayed the House to declare his election and 
return to be null and void. 

Mr. Serjt. Kinglake opened the case. 
Directions For the purpose of proving the agency of one 
colour-men Wascoe, a witness, John Wilson, who had been in 
admissible charge of the colour-men in the interest of the sit- 

in evidence 

to establish ting member, and who stated that he hadreceived 
agency in directions from a person to engage them, was 
giving asked "From whom did you receive directions 1" 
them. -jyjj, gifj^^^ objected to the question, and sub- 

mitted that directions given by any person not 
proved to be an agent of the sitting member 
were not admissible in evidence. 
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• 

Mr. James, conirh. — ^This is an act done^ and 
is one firom which^ amongst others^ the Com* 
mittee will be asked by and by to infer agency. 

Mr. Blade replied. 

The Committee decided that the question 
might be put. 

In order to establish a case of agency against Acu suffi- 
George Wascoe, it was proved that he was a STtate ***" 
member of the committee of the sitting member^ P^^^^ /««* 

pim* of 

which sat at the Albion Hotel inTjrnemonth, and agency, 
ako of a select committee consisting of some of 
the members of the general committee, which oc- 
cupied a separate room in that hotel, and trans- 
acted there the business of the election. It was 
shown also that on more than one occasion the 
sitting member was seen in that room. Wascoe 
was one of the party who used to start from the 
hotel on the canvass with the sitting member ; 
he gave directions to hire colourmen; signed 
orders to publicans for the supply of refresh** 
ments, which were principally used by the 
ccdourmen ; received back such orders from the 
person who collected them, when used, from 
the publicans ; paid some of them, and was pre*" 
sent in the committee-room in company with 
the chairman of the committee when the latter 
paid the expenses of one Paton, the mate of a 
ship, who was employed to look after the sailors 
in the interest of the sitting member. 

The witness Wilson, who deposed to the 
above facts, having stated that one Mordue, a 
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voter, and the keeper of a public-honse, made a 
request to him about haviug a supper at his 
house, and which request the witness communi- 
cated to Wascoe, was asked by Mr. James^ 
*' What was that request V 

Mr. Hardy objected to the question, on the 
ground that the agency of Wascoe had not been 
proved. 

Mr. James. — The agency of Wascoe has been 
suflSciently proved for the purpose of making 
this evidence admissible. All that it is incum- 
bent on the petitioners to make out is a prima 
facie case of agency. The facts with respect to 
Wascoe are quite as cogent as those proved with 
respect to the agency of Turner in the Hud^ 
dersfield case (a), and there the Committee re- 
solved '^ That, primd facie, Turner was the agent 
of the sitting member for the purpose of letting 
in evidence to prove treating.^^ 

Mr. Blade in reply. — Giving the utmost 
weight to the facts proved as affecting Wascoe, 
they are not sufficient to constitute him an 
agent for the general purposes of the election. 
It may well be that the members of the sitting 
member's committee had each specific duties to 
perform, and although, in the execution of them, 
they may be treated as the agents of the sitting 
member, general agency ought not to be inferred 
from them. No evidence has been given that 
the sitting member at any time appointed or 

(a) Ante,"^, 127. 
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recognized Wascoe aa such general agent. This 
evidence, therefore, is only hearsay, and must be 
rejected. 

The Committee resolved, 

^' That there is a prima facie case of agency 
on the part of Mr. Wascoe." 

Wilson having been asked in cross-examina- where seat 
tion by Mr. Slade. ^' How many public-houses "®* p^^y^^* 

•^ ' '^ ^ recnmi- 

were open by the party on the other side ?'' n$tory evi- 

Mr. James objected to the question. — This is freathiK^not 
an attempt to give in evidence recriminatory admissible, 
matter, which cannot be admitted, as the seat 
is not claimed. Southampton case (a). 

Mr. Slade. — The petitioners are attempting 
to show that the sitting member has been guilty 
of treating for the purpose of influencing the 
votes of the electors. If the treating had not 
that object, it was not corrupt. It is, there- 
fore, strictly relevant to this inquiry to show 
the number of public-houses open on the other 
side. If such houses were so open, it might 
give, a different complexion to acts done on be- 
half of the sitting member. 

Mr. James in reply. — ^Treating by the unsuc- 
cessful candidate cannot affect the question as 
to whether there has been treating by the sitting 
member, which is the sole question raised by 
this petition. 

The Committee resolved. 



(a) Ante, p. 50. 
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'* That the question cannot be put/' 

April 15. Mr. SladCy in consequence of the decision of 
the Committee as to the agency of Wascoe^ 
abandoned the further defence of the seat^ but 
Sitting stated that the sitting member desired to tender 
"nde«' himself to the Committee for examination, 
himself for At the conclusion of his examination by the 
tionbythe Committee, they came to the following final 
Committee, resolutions for report to the House : — 
Final reso- 1. ^'That Hugh Taylor, Esq., is not duly 
utioM. elected a burgess to serve in this present par- 
liament for the borough of Tynemouth.'^ 

2. '^ That the last election for the said bo* 
rough is a void election.^' 

3. '^That Hugh Taylor, Esq., was, by his 
agents, guilty of bribery and treating at the last 
election for the borough of Tynemouth.^' 

4. '^ That it was proved to the Committee that 
Samuel Bell was bribed by payment in the form 
of refreshment tickets to the amount of 9^. lO^.j 
and that these tickets were issued from the com- 
mittees of the candidates on both sides, viz* 
5/. lOs. from the committee of Mr. Taylor, and 
4/. from the committee of Mr. Ralph William 
Grey.'' 

5. '' That a system of corruption, by means 
of refreshment tickets, called ^ orders,' prevailed 
at the last election on behalf of both candif 
dates '' [a) . 

(a) During the progress orthe argamenfc which arose 
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6. ^' That it was not proved to the Committee 
that either the bribery or treating above referred 
to were committed with the knowledge or con- 
sent of the said Hugh Taylor." 

7. '^ That it appears that the expenses of the 
said Hugh Taylor, in reference to the late elec- 
tion, amounted to 1900//^ 

8. '^ That the Committee have reason to be- 
hove that corrupt practices extensively prevailed 
in the said borough of Tynemouth at the last 
election" (a). 



upon the cross-examination of Wilson as to whether 
it was competent for counsel for the sitting member 
to show treating by the opposite candidate, the Ciiair- 
man intimated that although it was not competent to 
the sitting member to give such recriminatory evidence, 
yet the Committee themselves, with a view of reporting 
to the House, might make the inquiry ; and accordingly 
questions with that view were asked by the Committee 
of the witnesses called by the petitioners. 

(a) A commission of inquiry under the 16 & 16 Yict. 
c. 57, was afterwards appointed, and no new writ was 
issued for the borough until March 23, 1854. 
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CASE XXVIII. 

1853. BOROUGH OF NEW ROSS. 

The Ck)mi]iittee was appointed on the 13th of April, 1853, 
and consisted of the following Members : — 

Thomas Emerson Headlam, Esq., Newcastle-upon-Tyne, 

(Chairman,) 

Lord Henry Bentinck, Not- 



Henry J. Baillie, Esq., Inver 

ness- shire. 
Lord Norreys, Abingdon. 



tinghamshire, North. 
John Fen wick B. Blackett, 
Esq., Newcastle-upon-Tyne. 



Petitioner : — Henry Lambert, Esq., the unsuccessful 

Candidate. 

Sitting Member : — Charles Gavan Dufiy, Esq. 

Counsel for Petitioner ;^Mr. Serjt. Kinglake and Mr. Pigott. 

Agents: — Mr. Baker and>Mr. Boyd. 

Counsel for Sitting Member: — Mr. O'Malley, Q.C., and 

Mr. Huddleston. 

Agent : — Mr. Bryden. 



April 15. The Committee agreed to Nos. 1, 2, 4, 5, 
Preliminary and 7 of the Tisual preKminary resolutions (a). 

resolutions. 

Petition. The petition, after stating that at the last 

election Henry Lambert and Charles Gavan 
Duffy, Esqrs., were candidates, and that the lat- 

(a) Ante, p. 2. 
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ter was returned^ alleged that at the time of the 
election the sitting member was, and is now^nn- Sitting 
der or subject to a prosecution for high treason, JJS^J^'^q 
and is now bound by recognizance to the queen prosecution 
to be and appear and take his trial for such crime ; ^^^^ 
that the election of the sitting member was car- 
ried by violence, threats, and intimidation on the Violence,iir 
part of himself and his friends, as weU as by "ttp^Tg. 
kidnapping and treating the electors ; that the treating, 
sitting member is not, and was not at the elec- 
tion, duly qualified by estate to serve in parlia- Want of 
ment ; that such disqualification was well known ^"n.^^^*" 
to the electors, and that their votes were in con- 
sequence lost and thrown away ; that two seve- 
ral declarations of his qualifications were made 
by the sitting member, pursuant to two several 
requisitions served on him ; and that the quali- 
fication set forth therein is colourable and insuf- 
ficient in point of law. It prayed the House to 
declare the sitting member not duly elected, but 
to declare that the petitioner was dtdy elected Seat prayed 
and ought to have been returned. tionerf' 

For the purpose of showing that the qualifica- Where jus- 
tion upon which the sitting member relied was before ^^*^^ 
insufficient, the counsel for the petitioners called whom de- 
the clerk of the Crown and Hanaper in Ireland q^gca-^ 
to produce a certificate of the declaration oftio^had 
qualification required to be forwarded by the under 1&2 
iustice of the peace before whom it was made to ^^^*- ^- ^^» 

a 4 sent 

the Court of Chancery in Ireland, under the 1 the original 
& 2 Vict. c. 48, s. 4, The witness stated that ^^^'''' 
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certificate the Hanaper OflSce in Ireland was a branch 
fenSig to " of ^^® Court of Chancery, and that he was 
the." with- the officer to whom, under the Act, these 
tion" to the documents were returnable, and whose duty it 
Court of ^j^g iq keeip them in custody ; that the prac- 
— Held, ' tice of the justices was sometimes to send 
auction b'^^' Dierely a certificate without either the original 
the proper declaration or a copy of it, and sometimes 
the^^docu* the original with the certificate endorsed there- 
mentad. on. In the present case the document pur- 
evidence to ported to be a declaration of qualification 
show that signed by the sitting member before T. J. 
member Kelly, a magistrate of the police district of the 
^h^iT^f^ Dublin metropolis, with the following certi- 
ration ficate endorsed upon it : — 
f**rth'° *^* '^ ^ hereby certify that the within declaration 
was duly made and subscribed before me at the 
Metropolitan Police Court, Capel Street, within 
the said district, by Charles Gavan Dufiy, named 
in the said declaration, on the 16th July, 1852, 
at twenty minutes to three in the afternoon of 
the said day. 

'^ Given under my hand this 16th July, 1852. 
(Signed) "W.F.Kelly, 

"Divisional Justice.^* 
On this document being tendered in evidence, 
Mr. (yMalley objected to its reception* — ^All 
that the 1 & 3 Vict. c. 48, s 4, requires is 
that the certificate shall be sent to the Court of 
Chancery, but that Court is not the proper 
custody of the original declaration. The decla- 
ration therefore must be proved in the usual 
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Way^ and its mere production by the witness is 
not sufficient. 

Mr. Serjt. Kinglake, contri. — In this case the 
declaration of qualification cannot be separated 
from the certificate endorsed upon it. The cer- 
tificate expressly refers to the declaration^ and 
they form together one document, which, being 
public in its nature, and produced by the proper 
officer, is clearly admissible. 

Mr. O'JIffl/fey replied. 

The Committee resolved, 

'^ That the document be received in evidence." 



A second declaration of qualification was then where de- 
tendered in evidence. J-«- f„ 

No certificate was endorsed upon it, or had purported 
been sent with it to the Court of Chancery, but i°tak7nand 
at the foot of it was written '' taken and declared declared 

before me, at , in the county of Kil- justice 

kenny, 30th July, 1853, twenty-five minutes ^^o«e sig- 

*^ nature was 

before one o^clock, p.m. proved; 

(Signed) " William Cooke, Heid.thatit 

V o / ^ ' was admiB- 

'' Justice of the Peace for the sible in evi. 

county of Wexford." J^SS^on 
The handwriting of Mr. Cooke was proved, by officer of 
and it appeared also that he was a justice of the chancery to 
peace for the county and city of Kilkenny, as ^^^^ *^ 
well as for the county of Wexford. • sent. 

Mr. (yMalley. — There are two obiections to . ."~" . 

. . ' Tkir A justice in 

the admissibility of this document. First, Mr. the county 
Cooke had no jurisdiction. It does not appear ^^^^^l °^ 
by the jurat that he was a justice of the peace scribed de- 

K 
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ciaration of for the connty and city of Kilkenny, and it is 
tioii as a established law that a justice of the peace for a 
justice for particular county has no lurisdiction out of that 

the county '^ mi • i . • i i» • i. 

of w. he county. This objection therefore anses on the 
■})emginfact f^^e of the document itself, and is a defect 

a justice for . , ' 

»)ofh juris- which cannot be supplied by parol evidence. 
Held°That [Chairman. — We are clearly of opinion. that 
declaratiou there is no weight in this objection.] Secondly, 
properly" ^^^ provisions of the 1 & 2 Vict. c. 48, s. 4, have 
made. not been complied with. There is no certificate 
of the declaration having been made. 

Mr. Serjt. Kinglake. — All that it is necessary 
for us to prove is, that this is the declaration of 
the sitting member. Conceding that it does 
not prove itself for want of a suflScient certifi- 
cate, that defect is supplied by proving the 
handwriting of the justice before whom it was 
made. It then becomes a public document. 
[Chairman, — How does proof of the justice's 
handwriting show the document to be a public 
one ?] On its face it appears to be such. Its 
authenticity is shown by proof of the hand- 
writing of the justice ; and it then becomes a 
document made before an authorized public 
officer, to whom the law gives credit that what 
he states is true. But here there has been a 
sufficient compliance with the Act. No form of 
certificate is required, and what the justice states 
is substantially a certificate. 

Mr. (yMalley, in reply. — ^The argument on 
the other side proves too much. It would follow 
from what has been urged, that proof of the sig- 
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nature of a magistrate in all cases would make a 
document signed by him proof of its contents. 
This is not so. The same course ought to be 
followed as in criminal courts previous to Jer- 
vis*s Acts^ when a deposition before a magistrate 
was always proved either by the magistrate him- 
self or by his clerk who was present at the time. 

The Committee resolved, 

"That the document be received in evi- 
dence.^' 

The sitting member having been served with April 16. 
a proper notice to produce, the following deed 
was put in evidence : — 

*^This indenture, made the 10th day of June, 
in the vear of our Lord 1852, between William 
O'Hara, of 13, Upper Merrion Street, Dublin, 
Esquire, of the one part, and Charles Gavan 
Dufiy, of Waltham Terrace, in the county of 
Dublin, Esquire, of the other part, witnesseth 
that the said William O'Hara hath given and 
granted,and by these presents.doth give and grant 
unto the said Charles Gavan Dufiy, his executors, 
administrators, and assigns, one annuity or yearly 
rent-charge of 320/. sterling, to be issuing and 
payable out of all that and those the town 
and lands of Archerstown, situate in the barony 
of Ratoath, and county of Meath.'* [The in- 
denture then went on to describe other lands of 
the grantor, upon which the annuity was charged, 
and concluded as follows :] " To have, hold, re- 
ceive, and enjoy the said annuity or yearly rent- 

K 2 
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charge unto the said Charles Gavan DuSjy his 
executors^ administrators^ and assigns^ for and 
during the term of fifteen years from the day of 
the date of these presents^ if the said William 
O^Hara shall so long live^ the same annuity or 
yearly rentcharge to be paid unto the said 
Charles Gavan Dufly, his executors, administra- 
tors, and assigns, by two half-yearly payments, 
on the 13th day of Jime and 13th day of De- 
cember in each year, free and clear of and from 
all manner of taxes, and without any deduction, 
defalcation, or abatement for or in respect of 
any taxes, charges, duties, or assessments 
charged or imposed by an Act or Acts of Parlia- 
ment made or to be made, or otherwise, upon 
the said premises, or any part thereof, or for or 
in respect of any other reprisal, matter, or thing 
whatsoever, the fii-st half-yearly payment thereof 
to be made on the 13th day of June instant ; 
and if the said annuity or yearly rentcharge of 
320/., or any part thereof, shall happen to be 
behind and unpaid by the space of twenty-one 
days next after any of the said days whereon the 
sum ought to be paid as aforesaid, that then and 
so often) from time to time, as the same annuity 
or yearly rentcharge, or any part thereof, shall 
happen to be so behind or unpaid, it shall and 
may be lawful to and for the said Charles Gavan 
Duffy, into and upon the said messuages, lands, 
tenements, mills, hereditaments, and premises, 
and into and upon any and every part or parts 
thereof, to enter and distrain for the same ; pro- 
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vided always^ that this present indenture, or any- 
thing herein contained, shall not in any way 
extend to charge the person of the said William 
O'Hara by a writ or action of annuity, but only 
to charge the said messuages, towns, lands, mills, 
hereditaments, and premises with the yearly 
rent aforesaid. To- witness whereof the parties 
aforesaid have hereunto put their hands, and 
affixed their seals, the day and year first in these 
presents written. 

" Signed, sealed, and delivered in the presence 
ofWiUiamO'Hara, 

" Charles H. Hart.*' 

Mr. O'Hara, the grantor, a solicitor in Dublin, 
who was called as a witness by the petitioner, 
stated that the document was executed upon the 
day on which it bore date, and that the trans- 
action was simply this ; — that as he knew that 
Mr. Dufiy was anxious for a seat in parliament, 
and as he was determined that Mr. D. should 
not lose the chance of a seat for want of a qua- 
lification, he said to him, ^'Duflj, if you are 
prepared to go into parliament, but are prevented 
doing so on account of the want of the necessary 
qualification, let that not stand in the way, for 
if you have not got a qualification, I will grant 
you one,'^ This being assented to by Mr. Duffy, 
the deed was prepared. Mr. O'Hara further 
stated, that at the time it was indifferent to him 
whether the rentcharge was for 600/. or 300/. ; 
that although the time for two half-yearly pay- 
ments under the deed had elapsed, nothing had 
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been paid to the sitting member^ but that he 
(Mr. O'Hara) had received the entire rents of 
the property ; that there had been no considera- 
tion for the deed, and that it had not been 
registered ; that it was his object to grant to 
Mr. Duffy a legal qualification to sit as member 
of parliament ; and that no condition^ qualifica- 
tion, or reservation with respect to the deed had 
been raised between them. 

Mr. Pigott, in summing up the case, argued 
that the qualification was insufficient. — There 
has been no compliance with the 1 & 2 Vict, 
c. 48, the 2nd section of which enacts that no 
person shall be capable of being elected a mem- 
ber for any borough unless [where the qualifica-* 
tion consists of lands] ^^ he shall be seised or 
entitled for his own use and benefit of and to an 
estate legal or equitable in lands,^^ &c. A 
colourable qualification such as this is an eva- 
sion of the statute. It is clear that the intention 
of both the parties to this deed was to treat it as 
a nullity. No consideration passed from the 
grantee to the grantor ; although the time for 
two half-yearly payments has elapsed, nothing 
has been received by the grantee, but on the 
contrary, the grantor has received the entire 
rents of the estate; the deed has not been 
registered, and any subsequent purchaser there- 
fore would take the lands without their being 
affected by the deed ; ancl the conveyance being 
voluntary, would, as far as regards the grantor, 
be a fraud on subsequent purchasers under the 
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13 Elizabeth^ c. 5^ and void as against them. 
1 Smith's Leading Cases, p. 13. 

Mr. (yMalley, for the sitting member. — This 
deed in point of law is valid^ at any rate against 
the grantor. Platamone v. Staple {a) , Mount- 
ford V. Taylor {b) . The words " to his use and 
benefit " in sect. 2 are technical words, inserted 
for the purpose of excluding trustees. There 
has been no secret reservation : it is clear that 
at any time thp sitting member could, if so 
minded, enforce this deed ; a judgment obtained 
by any creditor would attach upon it ; and the 
fact that no consideration passed cannot be any 
objection, for one of the resolutions of the House 
of Commons (c) states that a member is to declare 
the consideration " if any/' clearly implying 
that there might be cases where there had been 
no consideration. Bath case {d) . ^Chairman* — 
That was under a former statute, 9th Anne, c. 
5.] In the Second Drogheda case [e), it seems 
to have been assumed that a conveyance without 
consideration would have been good. Mr. 
O'Hara, sympathising in Mr. Dufify's political 
opinions, wished those opinions to be represented 
in parliament, and willingly gave the use of his 
property for that purpose. By so doipg he was 
not guilty of any evasion of the statute. 

(a) Coop. Ch. C. 253. (d) P. & K. 25. 

(h) 6 Ves. 787. (e) K. & O. 212. 

{c) 18 Joum. 629. 
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Mr. Pigott replied* 

The Committee resolved, 

1. " That Charles Gavan DuflFy, Esq., was, at 
the election of New Ross, held on the 14th day of 
July, 1852, duly elected a burgess, to serve in 
this present parliament for the said borough/' 

Facts in- In support of the charge of intimidation. Sir T. 
^ubiuh ^ ^edington, one of the candidates at the election, 
case of in- stated that upon his attempting to canvass the 
timidaHon. borough, a mob immediately collected around 
him ; that he was hooted and pelted ; that a 
Roman Catholic priest who proposed the sitting 
member addressed the mob, describing the wit. 
ness as the renegade Redington, and using other 
abusive epithets \ that on going to his committee- 
room he was followed by the mob, and was 
unable to leave the house until guarded out of 
the town by the police ; that the Riot Act was 
read, and the military called out ; that the win- 
dows of his committee-room were broken ; and 
that in consequence of these proceedings he was 
unable to conduct his canvass ; and finally he 
stated that he withdrew from being a candidate, 
because he could not possibly be at the head of 
the poll, and representations were made to him 
that by asking persons to fulfil their promises to 
vote for him a great injury would be done to 
themselves, inasmuch as a system of exclusive 
dealing was threatened. On crpss-^examination, 
he further stated, that on the nomination day he 
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VBs heard, althougli with interruptions ; that he 

iemanded a poll, but that he withdrew between 
he nomination and the poll. 

At the close of the petitioner's case, the Com- 

nittee intimated an opinion that the charge of 

ntimidation had not been made out» 

Mr. (yMalley applied for costs, under 11 & Costs grant- 
L2 Vict. c. 98, s. 93, in respect of those allega- ^p^'jj ^J'^^^^ 
ions in the petition which had not been esta- founded 
)lished in evidence, stating that the evidence as ?„ petition. 
;o intimidation was so slight that the petitioner 
nust have known that it was insufficient to sus- 
tain the charge, and that, as respected the further 
illegation, that electors had been kidnapped and 
tocked up, and of treating, no evidence at all had 
[>een given. The sitting member had brought 
jeveral witnesses to rebut these charges, and is 
Edrly entitled to his costs in respect thereof. 

Mr. Pigott having been heard against the 
ippUcation, 
- The Committee resolved, 

2. "That the Committee order that the pe- April 17. 
dtioner, Henry Lambert, do pay the costs 
md expenses incurred by the said Charles 
jravan Duffy in consequence of the following 
dlegations contained in the said petition : — 
That the said Charles Gavan Duffy, at and 
)efore such election, instigated and encouraged 
ndividuals and mobs of people by violence, 
hreats, and intimidation, to prevent the free 
jxercise of their votes on the part of many elec- 

'k3 
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toTs of the said borough^ and that by such vio- 
lence^ threats^ and intimidation on the part of 
the said Charles Oavan Dufiy and his friends (or 
persons acting for him or on his behalf) was his 
election and return carried ; that, with a view to 
secure the votes of certain electors of the said 
borough, the said Charles Oavan DufiEy, his 
agents, friends, and supporters, immediately 
before the polling-day caused divers of the said 
electors to be kidnapped, and locked up and 
confined in a dwelling-house within the said 
borough, and whUst in such confinement and 
imprisonment the said electors were treated with 
meat, drink, and entertainment, with a view to 
secure their votes for the said Charles Gavan 
Duffy, and the said electors were brought up to 
the poll two and two, well guarded, as if they 
were malefactors, by the agents, friends, and 
supporters of the said Charles Gavan Duffy, in 
order to give their votes at the said election for 
the said Charles Gavan Duflfy ; and by reason of 
the said locking up and imprisonment, and treat- 
ing, they wiere forced or improperly influenced 
to give their votes for the said Charles Gavan 
Duffy'" (a). 



(a) The Committee . divided on this Besolution:— 
Ayes, 3 ; Lord Norreys, Mr. Blackett, Mr. Headlam : 
Noes, 2 ; Mr. Baillie, Lord H. Bentinck. This reso- 
lution, together with that of the 16th April, p. 198, was 
reported to the House. 
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CASE XXIX. 

COUNTY OF MAYO. '**'• 

The Committee was appointed on the 14th of Aprfl, 1853, 
and consisted of the following Members : -^ 

Lord Harry Yane, Doriiam, South, 
{CkatrmoM,) 

Hon. Charles Compton Ca- 
vendish, Backs. 



Sir Henrj Meox Bart., Herts. 



John George Phillimore, Esq., 

Leominster. 
Robert Clive, Esq., Ludlow. 



PeiUumen .'-rElectors. 

Sitting Memben : — George Henry Moore, Esq., and George 

Gore Onseley Higgins, Esq. 

Gnmseljor Petitumen .—Mr. O'Malley, Q.C., and 

Mr.BoTill. 

Agentt : — Mr. R. J. Butt, Mr. Myles Jordan, and Mr. C. 

Paildnson. 

Cowuel for Sitting Member: — 6. H. Moore, Esq., — 
Mr. Seijt. Kinglake, and Mr. Wells. 

Agent: — Mr. Hunt. 

Cotauel/or Sitting Member: — G. G. O. Higgins, Esq., — Mr. E. 
James, Q.C., Mr. Meagher, Mr. 0'Dowd,.and Mr. W.P. Hale. 

Agents : — ^Messrs. Law, Holmes, and Co. 



The usual preliminaiy resolutions with re- April 16. 
gard to the conduct of the case were agreed Preliminary 
to (a), and in addition thereto the following :— 

(a) Ante, p. 2. 
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'' That the Committee will only allow one 
counsel to address them on opening the case, 
and one counsel on the summing up. 

" That if any point of law should arise re- 
quiring argument^ the Committee will only hear 
one counsel on each side upon such point.^^ 



Petition. 



Violence, 
intimida- 
tion, treat> 
ing. 

Want of 
qualification 
of Mr. 
Moore. 

Seat prayed 
for peti- 
tioner. 



The petition^ after stating that at the last 
election Mr. Moore, Mr. Hi^ins, and Mr. 
James M'Alpine were candidates, and that 
the two former were returned, alleged that the 
return of the sitting members was procured by 
yiolence, intimidation, and outrageous conduct, 
as well as by open and notorious treating and 
corruption, and complained of the want of qua- 
lification of Mr. Moore. It prayed the House 
to declare the election and return of the sitting 
members to be void, and to declare the peti- 
tioner duly elected. 



Where re- 
turning 
officer ap- 
peared to 
have omit- 
ted to com- 
ply with 
directions 
of 13& 14 
Vict. c. 69, 
B. 99,.a8 to 
seaUng and 



Mr. (yMalley opened a case of violence, inti- 
midation, corruption, and treating against the 
sitting members, abandoning the case as to the 
qualification of Mr. Moore. 

Upon the poll-books being produced by the 
Clerk of the Crown and Hanaper in Ireland, that 
officer stated, that they had been transmitted 
to him by post, sealed, and with an indorsement 
on the outside, " No person appeared for Mr. 
M^Alpine.'^ 

Mr. Meagher, on behalf of Mr. Higgins, one 
of the sitting members, objected to the recep- 
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tion of the poll-books, and stated that he was endorsing of 
prepared to give evidence that they had never n^eid that ' 
been tendered to Mr. Higgins, nor to any agent ^^^y ^«"^ 
On his behalf. — ^The words of the 13 & 14 Vict, receivablein 
c. 69, s. 99, are explicit, that the sheriflF shall evidence, 
''inclose and seal np the several poll-books, and 
tender the same to each of the candidates, to be 
sealed by them respectively; and in case any 
candidate shall neglect or refuse to seal the 
same, the sheriff shall thereupon indorse on one 
of the poll-books the fact of such neglect or re- 
fusal.'^ No such indorsement appears to have 
been made on any of the present poll-books. 
In the Wigan case (a), the Committee allowed 
evidence to be gone into that the requisitions of 
the 6 Vict. c. 18, s. 93, with reference to the 
deposit at the Crown Office of the poll-books, 
had not been complied with. \_Committee. — 
" Do you intend to deny that the books now 
produced are the genuine poll-books, or to as- 
sert that there has been any fraud committed 
with respect to them ?''] No ; but the legis- 
lature has carefully provided for the proper seal- 
ing and identification of the poll-books ; and if 
those provisions have been disregarded, the poll- 
books are not admissible upon their bare pro- 
duction by the Clerk of the Crown. 

Mr. Bovilly contrh, — The words of the section 
are directory only ; and although departed from, 
if the Committee are satisfied that the poll-books 

(a) B. & Am. 790. 
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produced are in fact the original poll-pooks, 
which is not denied by the other side, they are 
admissible in evidence. 2nd Horsham case [a) ; 
Waterford case (A). 

The Committee resolved, "That the poll- 
books are admissible in evidence/^ 

April 20. At the close of the inquiry the Committee 
came to the following final resolutions for report 
to the House : — 

Final reso- 1. ^^That George Henry Moore, Esq., and 
George Gore Ouseley Higgins, Esq., are duly 
elected knights of the shire to serve in this pre- 
sent parliament for the coimty of Mayo.^^ 

2. " That it appears, from evidence given be- 
fore the Committee, that there was great abuse 
of spiritual influence on the part of a great body 
of the Roman Catholic priesthood during the 
last election for the county of Mayo.^' 

(a) 1 P. E. & D. 248. (h) Ante, p. 86. 
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CASE XXX. 

BOROUGH OF BARNSTAPLE. 1853. 

The Committee was appointed on the 14th of April, 1853, 
and consisted of the following Members : — 

Hon. William Owen Stanley, Chester, 
{Chairman.) 



Henry Stuart, Esq., Bed- 
ford. 

Edward EUice, Esq., St. An- 
drews' District. 



HughM'Calmont Cairns, Esq., 

Belfast. 
William Nathaniel Massey, 

Esq., Newport, Isle of 

Wight. 



Petitioners : — Electors. 

Sitting 3f(?mder« .-^Sir William Augustus Fraser, Bart., and 

Richard Bremridge, Esq. 

Counsel/or Petitioners : — Mr. Serjt. Kinglake, Mr. E. James, 

Q.C., and Mr. Power. 

Agents : — Mr. Coppock, Mr. Clay, Mr. Kingston, and 

Mr. Bencraffc. 

Counsel for Sitting Members: — Mr. Biggs Andrews, Q.C., 
Mr. Montagu Smith, Q.C., Mr. P. A. Pickering, and Mr. 
Hardy. 

Agents: — Messrs. Thompson, Debenham, and Brown, and 

Mr. E. B. Savile. 



The usual preliminary resolutions with re- April 16. 
gard to the conduct of the case were agreed Preliminary 

. . resolutions. 

to (a). 

(a) Ante, p. 2. 
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Petition. The petition, after stating that at the last 

election Sir W. A. Fraser, Bart., Mr. Brem- 

ridge, and Viscount Ebrington were candidates, 

and that the two former were returned, alleged 

Bribery, bribery and treating against the sitting mem- 

Waht of ^^^s ^^^ their agents, and also charged a want 

qualification of qualification in the case of Mr. Bremridge. 

Bremridge. It prayed the House to declare the election and 

return of the sitting members null and void. 

Mr. Serjt. Kinglake, abandoning the charge 

of non-qualification against Mr. Bremridge, 

opened a case of bribery and treating against 

the sitting members. 

Where let- Mr. Naylor, chief qlerk in the Crown OflSce, 

I^'^k"*"!^ who produced the poll-books, stated on cross- 

vo Oc sem 

under 6 examination, that no letter accompanied them, 

8 *93 ^poU^ ^^^ *^^* there was on them a cover, having the 
books ne- Bamstaple post-mark, with the address, "To 
rec1?vtbie ^^^ Clerk of the Crown in the High Court of 
in evidence. Chancery, London,^^ and marked, " Poll-books." 
Mr. Andrews, on behalf of the sitting mem- 
bers, objected to the poll- books being received 
in evidence. — This is a question of statutable 
proof, and unless the provisions of 6 Vict. c. 18, 
s. 93, have been strictly followed, the production 
of the poll books by theClerk of theCrown will not 
make them admissible. That section requires the 
returning oflBcer, at the time of transmitting the 
poll-books, " to address and forward a letter by 
the same post to the said Clerk of the Crown, 
informing him of such transmission, and giving 
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the number and description of such poU-books 
so transmitted/^ 

Mr. Seijt. Kinglake, contrd. — The words of 
the 93rd section are directory only ; and if the 
Committee are satisfied that these poll-books 
are authenticated^ they are admissible. Water ^ 
ford case (a) ; Mayo case {b) ; 2nd Horsham 
case {c) . 

The Committee decided that the poll-books 
should be received. 

The evidence on behalf of the petitioners hav- April 20. 
ing been concluded^ and Mr. Andrews having 
been heard on behalf of the sitting members, . 

The Committee came to the following final 
resolutions for report to the House : — 

1. " That Sir William Augustus Fraser, Bart., Final reso- 
and Bichard Bremridge, Esq., are not duly 
elected burgesses to serve in this present parlia- 
ment for the borough of Barnstaple.^' 

2. ^'That the last election for the said bo- 
rough is a void election.^^ 

3. " That Sir William Augustus Fraser, Bart., 
and Richard Bremridge, Esq., were, by their 
agents, guilty of bribery and treating at the last 
election.^^ 

4. " That it was proved to the Committee 
that John Smith and Henry Smith, Jun., were 
bribed by Henry Weeden with the sum of 5/. 
each to vote for the sitting members.'^ 

(a) Ante, p. 86, (h) Ante, p. 202. 

(c) 1 P. E, & D. 248, 
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5. '^ That Henry Buckingham was bribed by 
Thomas Williams with the sum of 6/. to vote for 
the sitting members/* 

6. "That William Harris was bribed with 
the sum of 3/. 15^. 6d. in money^ and boots to 
the value of 1/. Is. 6d,, to vote for the sitting 
members/' 

7. " That John Ellis was bribed by Robert 
Westacott with the sum of 6/. to vote for the 
sitting members/' 

8. " That William Huxtable was bribed by 
Samuel Featherstbne with the sum of 10/. to 
vote for the sitting members/' 

9. " That Thomas Drew was bribed by John 
Thornley with the sum of 10/. to vote for the 
sitting members.'* 

10. "That John Ireland was promised the 
sum of 15/. by John Risdon Davy, Sen., an 
agent for the sitting members, provided he voted 

' for them/' 

11. "That John Ireland, under the induce- 
ment of the said promise, voted for Sir William 
Fraser, one of the sitting members, and Lord 
Ebrington, and then claimed 7/. lOs. for his vote 
for Sir WiUiam Fraser, as half of the money 
that had been so promised." 

12. "That Richard Bremridge, Esq., was 
cognizant that an offer of money had been made 
by John Risdon Davy, Sen., to John Ireland, 
to induce him to vote for Sir William Augustus 
Fraser and Richard Bremridge, Esq., and rati- 
fied such offer ; but that, with this exception, 
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s not proved that the acts of bribery before 

tioned were committed with the knowledge 

onsent of the sitting members/' 

.3. ^' That it was proved to the satisfaction 

the Committee that corrupt practices have 

tensively prevailed in the borough of Barn- 

aple during the last and former elections'' (a) . 

{a} In consequence of this report, a Commission was 
ippointed under the 15 & 16 Vict. c. 57. 
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1853. CASE XXXI. 

BOROUGH OF KNARESBOROUGH. 

The Committee was appointed on the 21st of April, 1853, 
and consisted of the following Members : — 

Right Hon. Spencer Horatio Walpole, Midhurst, 

{Chairman.) 

Viscount Harrington, Berk- 
shire. 
Colonel Freeston, Weymouth. 



Robert Blagden Hale, Esq.! 

Gloucestershire, West. 
Viscount Monck, Portsmouth. 



Petitioners : — Basil Thomas Woodd, Esq., singly, and Joshua 
Procter Br^wn Westhead, and John Dent Dent^ Esquires, 
jointly, all three having been returned by the returning 
officer as duly elected by reason of an equality of votes. 

Counsel for Mr, Woodd:— Mr, O'Malley, Q.C., and Mr, 

Merewether, Q.C. 

Agents : — Mr. Dumford, Mr. Uhthoff, and Mr. Robinson. 

Counsel for Mr. Westhead : — Mr. E. James, Q.C, and 

Mr. Cadogan. 

Agents : — Mr. Coppock and Mr. Dewes. 

Counsel for Mr, Dent : — Mr. Serjt. Kinglake and 

Mr. Burcham. 

Agent : — Mr. Coppock. 



April 23. The usual preliminary resolutions with re- 
Preliminary flrar^ iq i}^Q conduct of the case were aficreed 

resolutions. ° '^ 

to (a). 

(a) Ante, p. 2. 
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tition of Mr. Woodd, after stating that Petition of 

X 1 X- r i. 1. I. • Mr. Woodd. 

t election of two burgesses to serve in 
it there were four candidates^ and that 
>se of the poll the number of votes were 

Woodd , .113 Three can- 

Westhead. . . 113 ^^^^ 

Dent . .113 poUand 

n 11* irww returned aa 

Collins . . . 107 duly 

thereupon the returning officer made elected, 
1 that the three former were, by reason 
by of votes, duly elected, alleged that 
[ling officer had illegally kept open the Poll kept 

four o^clock (at which hour the peti- fo^o'dock. 
id a majgrity of votes), and received 
ded the vote of the poll-clerk for Mr. 
1 and Mr. Dent ; that whatever may 
ghts of Mr. Westhead and Mr. Dent, 
3n each other, the petitioner ought to 
d to take his seat and vote in parlia- 
tat many votes were, for divers reasons, Improper 
ly received on the poll for Mr. West- ^otes for ^ 
[ Mr. Dent : and that Mr. Westhead Mr. West. 

Dent were, by themselves and their Mr. Dent, 
uilty of treating. It prayed the House Treating. 

the indenture of return, in which Mr. 
i and Mr. Dent are returned as duly Petitioner 

■I Till • • prays to be 

md to declare that the petitioner was allowed to 
ted. **^« ^^ 

seat. 

itition of Mr. Westhead and Mr. Dent, Petition of 
ing forth the election, alleged that the ^'' ^^^' 
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head and retum of Mr. Woodd was an undue return ; 
that the equality of votes which was declared to 
exist between Mr. Woodd and the petitioners 

Colourable was a Colourable equality ; that the petitioners 

Mr^ w'^dd ^^ ^ majority of good votes above Mr. Woodd; 
that divers votes were improperly received on 
the poll for Mr. Woodd, who, by himself and 

Bribery, his agents, were guilty of bribery and treating; 

treating, ^^d that a corrupt contract was made between 

corrupt *^ 

contract. Mr. Woodd and Mr. Collins that the latter 
should procure a certain number of voters to poll 
for Mr. Woodd, whereby the equality of voters 
with the petitioners was procured. It prayed 
that the return might be rectified and amended 
by erasing therefrom the najne of Mr. Woodd, 
Petitioners and that the petitioners might be allowed to 
aUowed to *^^® their seats, and vote as membei^s for the 

take their borough. 
seats. 

The name of Richard Dewes having been 
struck oflf the poll of those who voted for Mr. 
Westhead, on the ground that he was a paid 
agent, and Mr. Woodd being thus put in a 
majority, all further contest was abandoned. 

The Committee came to the following final 
resolutions for report to the House : — 
Finatresolu- 1. '< That Joshua Proctor Brown Westhead, 
Esq., is not duly elected and returned a bur- 
gess to serve in this present parliament for the 
borough of Knaresborough. 

2. " That Basil Thomas Woodd, Esq., is duly 
elected and returned a burgess to serve in this 
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sent parliament for the borough of Knares- 
ough/^ 

\. "That John Dent Dent, Esq., is duly 
3ted and returned a burgess to serve in this 
sent parliament for the borough of Knares- 
ough/' 

I?. "That the Committee have altered the 
1 taken at the last election, by striking off the 
Be of Richard Dewes from the votes given 
Joshua Proctor Brown Westhead, as not 
mig had a right to vote for him at such 
ction." 
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1853. CASE XXXII. 

, BOROUGH OF MAIDSTONE. 

The Committee was appointed on the 20th of April, 1853, and 
consisted of the following Members : — 

William Hatt, £sq., Gateshead, 
{Chairman.) 



Sir John Johnstone, Bart., 

Scarborough. 
Sir Thomas Herbert Maddock, 

Rochester. 



Thomas Meagher, Esq., Water- 
ford City. 

Edward Basil Famham, Esq., 
Leicestershire, North. 

Petitioner: — William Lee, Esq., an unsnocessful candidate. 

Sitting Member petitioned against: George Dodd, Esq. 

Counsel for Petitioner: — Mr. Serjt. Kinglake, and Mr. E. 

James, Q.C. 

Agents : — Mr. Coppock and Mr. Wilson. 

Counsel for the Sitting Member : — Mr. Bodkin and Mr. Clerk. 

Agent: — Mr. Bower. 



April 22. The usual preliminary resolutions with regard 
rewJiluionsf ^ *^® conduct of the case were agreed to {a) • 

Petition. The petition, after stating that at the last 
election James Whatman, Esq., George Dodd, 
Esq., and the petitioner were candidates, and 



(a) Ante, p. 2. 
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;liat the two former were returned, alleged Bribery 
3ribery and treating against Mr. Dodd and his ing against 
^ents, and prayed the House to declare the®."®®^"*' 
election and return of Mr. Dodd to be null and ben. 
roid. 

• Mr. Serjt. Kinglake haying opened the case 
on behalf of the petitioners, and the agency of 
Mr. Brooks being established in evidence, and 
also acts of treating committed by him, 

Mr. Bodkin stated, that as there was no im- 
putation of personal interference on the part of 
Mr. Dodd, in the acts of treating which had been 
committed at the election, he should offer no 
further opposition to the prayer of the petition. 

Mr. Bower, the agent for the sitting member, 
was then sworn and examined by the Committee. 

The Committee subsequently came to the 
following final resolutions for report to the 
House : — 

1. "That George Dodd, Esq., is not duly Final mo- 
clected a burgess to serve ih this present parlia- ^^*i°"8- 
ment for the borough of Maidstone.'' 

2. " That the last election for the said bo- 
rough, so far as regards the return of the said 
George Dodd, Esq., is a void election.^' 

8. "That George Dodd, Esq.> was, by his 
agents, guilty of treating at the last election for 
the said borough.^' 

4. " That it was' not proved to the Committee 
that such treating was committed with the know- 
ledge or consent of the said George Dodd, Esq/* 

L 
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CASE XXXIII. 

1853. BOROUGH AND TOWN OF BERWICK- 
UPON-TWEED. 

The Committee was appointed on the 20th of April, 11353, 
and consisted of the following Members : — 

Henry Ker Seymer, Esq., Dorsetshire, 
{Chaimum,) 



Brodie M'Ghie Willcox, Esq., 

Southampton. 
James Whiteside, Esq., En- 

uiskillen. 



Henry Singer Seating, Esq., 

Reading. 
Thomas William Booker, Esq. 

Herefordshire. 



Petitioner : — Richard Hodgson, Esq., an unsuccessful 

Candidate. 

* Sitting Members : — Matthew Forster, Esq., and 
John Stapleton, Esq. 

Countel for Petitioner : — Mr. Slade, Q.C., and Mr. Hawkins. 

Agents : — Mr. R. B. Wetherhead, and Messrs. Lyon, Barnes, 

and Ellis. 

Counsel for Mr, Forster : — Mr. Rowe, Q.C., and 
Mr. E. James, Q.C. 

Agent : — Mr. Coppock. 

Counsel for Mt, Stapleton ;— Mr. Templ6, Mr. W^lis, and 

Mr. W. P. Hale. 

Agents : — Messrs. Law, Holmes, and Co. 



Petition. The petition^ after stating that at the last 

election M. Forster, Esq., J. Stapleton, Esq., 
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John Campbell Benton^ £sq.^ and the petitioner 
^ere candidates^ and that the two former were 
Tetnmed, aUeged bribery and treating against Bribery 
the sitting members and their agents^ and prayed ^^ *'^*' 
the House to declare their election and return 
to be null and void. 

Mr. Slade opened a caseof bribery and treating. 

Evidence having been called and counsel hav- 
ing been heard on behalf of the sitting members^ 

The Committee came to the following final April 23. 
resolutions for report to the House : — 

1. " That John Stapleton, Esq., was, by his Final 
agents, guilty of treating at the last election for ^^^ 
the borough and town of Berwick-upon-Tweed.'' 

2. • ^' That Matthew Forster, Esq., was, by his 
agents, guilty of bribery at the last election for the 
borough and town of Berwick-upon-Tweed'' {a) . 

3. '^ That Matthew Forster, Esq., is not duly 
elected a burgess to serve in this present parlia- 
ment for the borough and town of Berwick- 
upon-Tweed." 

4. ^' That John Stapleton, Esq., is not duly 
elected a burgess to serve in this present parlia- 
ment for the borough and town of Berwick-upon- 
Tweed." 

5. ^'That the last election for the said bo^* 
rough and town of Berwick-upon-Tweed is a 
JToid election." 

(a) The Committee divided on this resolution:— 
A^/es, 4; Mr. Seymer, Mr. Booker, Mr. Whiteside^ 
Mr. Keating : Noe, 1 ; Mr. Willcox. 

L 2 
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6. '^ That Aaron Dickison was bribed with 
the sum of 6/. by John Dodds ; with the sum 
of 5/. by John Henderson ; and with the sum 
of 1/. by some person unknown/' 

7. '^ That Edward Eean was bribed with the 
sum of 5/. by John Dodds/' 

8. '^ That it was not proved to the Committeet 
that the said acts of bribery were committed 
with the knowledge or consent of Matthew For-? 
ster. Esq/' 
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CASE XXXIV. 

BOROUGH OF TOTNES. 1853. 

Committee was appointed on the 28th of April, 1853, 
and consisted of the following Members :— 

Hon. Edwin Lasc^es, Bipon, 
{Chairman,) 

Sir Thomas E. Winnington, 
Bart., Bewdley. 

Henry Whitraore, Esq., Bridg- 
north. 



1 Tacker Smith, Esq., 

combe. 

in Rushout, Worcester- 

-e, East. 



lioner: — Charles Barry Baldwin, Esq., the unsuccessful 

Candidate. 

'ing Member petitioned against : — Thomas Mills, Esq. 

isel for Petitioner : — Mr. Serjt. Wilkins, Mr. Hoggins, 
Q.C., and Mr. Robinson. 

Agent: — Mr. Bain. 

igelfor Sitting Member: — ^Mr. Serjt. Kinglake, Mr, 
E. James, Q.C., and Mr. Pigott. 

Agents : — Mr. Coppock and Mr. Cumming. 

IE usual preliminary resolutions with re- April 30. 
to the conduct of the case were agreed PreMminary 

° resolutions. 

)• 

le petition^ after stating that at the last Petition. 

(a) Ante, p. 2. 
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election Lord Seymour^ Thomas Milk^ Esq., 
and the petitioner were candidates, and that the 
two former were returned^ allied that the 
Bribery and friends and agents of Mr. Mills were guilty of 
^'••*"^' bribery and treating^ and prayed the House to 
declare the election and return of Mr. Mills to 
be null and void. 

May 2. Mr. Serjt, WUkins opened a case of treating, 

but^ failing to prove agency^ he abandoned the 
further prosecution of the inquiry. 

Final reso- The Committee came to the following final 
resolution for report to the House : — 

" That Thomas Mills, Esq., is duly elected a 
burgess to serve in this present parliament for 
the borough of Totness.^' 



lutions. 
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CASE XXXV. 

BOROUGH OP BOLTON. 1853. 

The Committee was appointed on the 28th of April, 1853, 
and consisted of the following Members : — 

Lord Robert Grosvenor, Middlesex;, 
{CTutirman.) 



Hon. Charles Stuart Hardinge, 

Downpatrick. 
William Mordaont C Milner, 

Esq., York. 



Thomas Peers Williams, Esq., 

Afarlow. 
Francis Pigott, Esq., Readings 



Petitioners : — 1. An Elector, against the return. 

2. Electors admitted to defend the return. 

Sitting Members .*— Thomas Barnes, Esq., and Joseph 

Crook, Esq. 

Counsel for petitioner against the return : — Mr. Serjt. King- 
lake, Mr. E. James, Q.C., and Mr. Cross. 

Agents : — Mr. Wyatt, Mr. H. Blair, and Mr. E. Howarth. 

Counsel for Sitting Members, and also for petitioners admitted 
to defend the return : — Mr. Serjt. Wilkins, Mr. Monk, and 
Mr. Tindal Atkinson. 

Agents : — Mr. Coppock and Mr. Richardson. 



The usual preliminaiy resolutions with regard April 30. 
to the conduct of the case were agreed to {a) . ^'^^l^"!?" J7 



(a) Ante, p. 2. 
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Petition The petition, after stating that at the last 

J^J^ ^' election Thomas Barnes, Esq., Joseph Crook, 
• Esq., Stephen Blair, Esq., and Peter Ainsworth, 
Esq., were candidates, and that the two former 
Bribery and were returned,' alleged bribery and treating 
treating, against the sitting members and their agents. 

Petition The petition of electors praying to be ad- 

dSendre- flitted parties to defend the return of the sitting 
turn. members, denied the allegations contained in 

the other petition. 

The evidence on behalf of the petitioner not 
being suj£cient to substantiate the charges 
brought against the sitting members, Mr. Cross 
abandoned the case. 

May 2. The Committee came to the following final 

resolutions for report to the House : — 

Final reso- 1. ^' That Thomas Barnes, Esq., and Joseph 
Crook, Esq., were duly elected burgesses to 
serve in this present parliament for the borough 
of Bolton.'' 

2, "That the petition of George Greenhalgh 
was frivolous and vexatious/' 



lutions. 
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CASE XXXVI. 

BOROUGH OF HARWICH. isss. 

The Committee was appointed on the 28th of Aprili 1853| 
and consisted of the following Members : — 

Thomas Emerson Headlara, Esq., Newcastle-upon-Tyne, 

{Chairman,) 



Lord George Manners, Cam- 
bridgeshire. 
Joseph Locke, Esq., Houiton. 



Lord Charles Pelham Clinton, 
Sandwich. 

Joseph Ferguson, Esq., Oar- 
lisle. 



Petitioners : — Electors. 

Sitting Members : — George Montagu Warren Peacocke, Esq., 

and David Waddington, Esq. 

Counsel for Petitioners : — Mr. Serjt, Kinglake and 

Mr. RodweU. 

Agent : — Mr« Coppock. 

Counsel for Mr, Peacocke : — Mr. % James, Q.C., Mr. M. 
Smith, Q.C., and Mr. W. P. Hale. 

Agents : — Messrs. Law, Holmes, and Co. 

Counsel for Mr. Waddington : — Mr. Ballantine. 

Agents : — Messrs. Macdougall aud NewalL 



The usual preliminary resolutions with regard April 30. 
to the conduct of the case were agreed to (a) . Preliminary 

resolutions. 



(a) Ante, p. 2. 

l3 
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Petition. The petition^ after stating that at the last 

election G. M. W. Peacocke, Esq., D. Wad- 
dington, Esq., John Bagshaw, Esq., and Captain 
Warburton were candidates, and that the two 
former were returned, alleged that the election 
and return of Mr. Peacocke and Mr. Wadding- 
Bribery, ton, and each of them, were procured by bribery, 

S^^"^'"""" *^^^*^^ intimidation, undue influence, and 
flaence»iUe- other illegal and corrupt means; that Mr. Pea- 

nipt^means! ^^^^^ ^nd Mr. Waddington were guilty of bri- 
bery and treating at the said election, and did by 
themselves, their agents, friends and managers, 
and by others on their behalf, by divers ways 
and means, at their charge and with their know- 
ledge, give and allow to persons having votes at 
the said election, money, meat, drink, entertain- 
ment, provision, and reward, in order that such 
persons might vote, or for having voted, for Mr. 
•Peacocke and Mr. Waddington, or one of them j 
that, before and during the said election, Mr. 
Peacocke and Mr. Waddington did by them- 
selves, their agents, friends and managers, give, 
pay, and allow, and make promises and agree- 
ments to give, pay, and allow, to divers persons, 
places, preferment, oflSce, money, fee, and re- 
ward, in order to procure the votes of divers 
electors of the said borough for them, Mr. Pea- 
cocke and Mr. Waddington, or one of them ; 
that notorious and systematic corruption, and 
other unlawfrd practices, were carried on at the 
said election by the agents, friends, and managers 
of Mr. Peacocke and Mr. Waddington, and their 
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election was procured thereby. It prayed the 
House to declare the election and return of one 
or both of the sitting members to be null and void. 

Mr. Serjt. Kinglqke opened the case on behalf 
of the petitioners^ and^ in addition to charges of 
bribery and trea.ting^ stated that he should prove 
a corrupt contract entered into by Mr. Peacocke 
with Mr. Elmslie, the solicitor of Mr. Attwood, 
formerly member for the borough, by which 
Mr. Peacocke undertook to pay a certain sum 
of money for his returiLto parliament. 

Upon Mr. Peacocke being called by the peti- 
tioners to prove this part of the case, 

Mr. M. Smith objected. — Under the aUe- Undergene- 
gations contained in the petition, it is uot [f^j^^^jj^*" 
competent for the petitioners to go into this petition, 
matter. There should have been a specific alle- * j ** ^J^^' 
fixation framed upon the provisions of the 49 cured *'by 
Geo. 3, c. 118, in order to inform the sitting treating, 
member of the exact grounds upon which his intimi^a- 
seat was attacked. The petition, as it stands, influence, 
ffives no information whatever. The 1st section .^?^ oxhtt 

. , illegal and 

of the statute creates a personal disqualification; corrupt 
and there is as great a necessity for having a "competent 
specific allegation to that effect in the petition, to show 

. .T_ i» J* ^^n J.' • • i» that return 

as in the case of disqualification arising from ^^s cor- 
any other cause, such as want of sulEcient pro- ^uptiy pro- 
perty, having a government contract, holding a within 
disqualifying office, and so forth. The ofience "meaning of 
under the statute, of corruptly procuring a return, c. 1 1 8. * 
is widely difl^erent from that of procuring votes 
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by bribery, which latter is the only charge con- 
templated by the general allegation in tliis 
petition. 

Mr. Rodwelly contrh, — The petition alleges 
that the election and return of Mr. Peacocke 
was '^procured by bribery, treating, intimida^ 
tion, undue influence, and other illegal and cor- 
rupt means /' the language of the 49 Geo. 3, c. 
118, is specially directed against the oflfence of 
by money procuring or endeavouring to procure 
the return of any person to serve in parliament j 
no violence, therefore, is done to the words used 
in the petition, by holding that they include a 
disqualification created by the 1st section. 

Mr. M. Smith replied. 

The Committee decided that the case might 
be gone into. 

It is the In further examination by Mr. Rodwell, Mr. 

a^tnMs to Peacocke was asked as to what passed between 
decline an- bim and Mr. Lloyd with reference to his coming 

swerinflT 

question, on forward as a candidate. 

ground that ;mj.^ James obiected to the question, on the 

its answer 

would cri- ground that the answer might tend to criminate 

minatehim; ^^ Peacocke. 
and counsel 

will not be Mr. Serjt. Kinglake and Mr. Rodwell, — It is 
interfere*^ the privilege of the witness to judge whether the 
althoughthe answer to the question will criminate him, but 
der^exam?- ^^® counsel has no right to interpose and take 
nation is the objection for him. 

member. Mr. Jmaes. — Mr. Peacocke stands not only in 
the position of a witness, but as a party to this 
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nquiry ; lie has a right, therefore, to the advice 
3f his counsel in this as in any other matter. 

The Committee resolved, 

*' That the same rule prevails with respect to 
parties and other witnesses; that the question 
may he put ; and that counsel should not inter- 
pose hetween the question and the answer/' 

From the evidence of Mr. Peacocke, Mr. What 
ElmsKe, Mr. Lloyd, and Mr. Attwood, it ap- *™^^^*„\ ^"^ 
peared that, some time previous to the election, evidence of 
Mr. Peacocke had put himself into communica- Moment* 
tion with Mr. Lloyd, a barrister, with a view of to procure 
ascertaining whether it was the intention of Mr. member un- 
Attwood to offer himself as a candidate at the ^^^ ^?,?^* 
election. Mr. Lloyd was acting on behalf of ' ' 
Mr. Elmslie, who had a bill of costs for which 
Mr. Attwood was liable in respect of a former 
election and petition. It was finally arranged, 
that, if returned for Harwich, Mr. Peacocke 
should pay 500/. to Mr. Elmslie in part satis- 
faction of such costs, and an additional sum of 
lOOOZ. in further satisfaction, in the event of his 
maintaining his seat. This arrangement was en- 
tered into without the knowledge of Mr. Att- 
wood, both Mr. Lloyd and Mr. Elmslie stating 
that they had no authority from Mr. Attwood to 
act inthematter; but it appeared that,afterthe ar- 
rangement was entered into, Mr. Attwood, at the 
suggestion of Elmslie, wrote letters to his tenants 
and other voters in Harwich, soliciting their 
votes and interests on behalf of Mr. Peacocke. 



2SS 



Mr. BodweU sommed up the case fiir fhe pe- 
titioners. — ^Taking the evidoioe of Mr. Attwood ^ 
Mr. Peaoocke^ Mr. Ehndie, and Mr. Uojd to- 
gether, there is amply sufficient to irairant the 
Committee in holding that the last dectionwasa 
Toid election. It is dear that a corrupt engage- 
ment was entered into between Mr. PeacodLe and 
Mr. Elmslie^ and the sum to be paid under it was 
in reduction of a claim whidi Mr. "Rlmalip had 
against Mr. Attwood ; and it is equally clear that 
Mr. Attwood procured the return ofMr. Peaoocke. 
There is evidence from which^ considering the 
relationship of the parties^ the Committee may 
infer that Elmslie was the agent of Mr. Attwood, 
although the exact arrangement come to was 
not communicated to him. But it i& not essential 
to show that he was an agent. Under the 49 
Geo. 8, c. 118, if the promise be made ''to any 
person or persons/^ it is suffident to" avoid the 
seat. 

Mr. James replied. — The 49 Geo. 3, c. 118, 
is a penal statute, and must be construed strictly. 
Hendersony. Sherborne (a) ; Lord Huntingtower 
V. Gardiner [b). To constitute the offence 
alleged against Mr. Peacocke, a distinct promise 
should have been proved, by him on the one hand 
to pay a sum of money, and a distinct promise 
by Mr, Attwood on the other, in consideration 
of that payment, to procure his return. The 
words of the 1st section point to a person who 

(a) 2 M. & W. 236. (5) 1 B. & C. 297. 
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shall ^' give or cause to he given^ directly or in- 
directly^ or promise or agree to give^ any sum oi 
money, gift, or reward, to any person or persons, 
upon any engagement, contract, or agreement that 
such person or persons to whom or to whose use 
or on whose behalf such gift or promise shall be 
made, shall by himself, herself, or themselves, or 
by any other person or persons whatsoever, at 
his, her, or their solicitation, request or com- 
mand, procure or endeavour to procure, the 
return of any person to serve in parliament/^ 
In this case there has been no gift of money j has 
there then been a promise within the meaning of 
this section? If the promise were, as has been 
proved, to Mr. ElmsliCj then he did not procure 
the return ; if Mr. Attwood procured theretum, 
it has been distinctly sworn that he knew 
nothing of the pecuniary arrangement. 

The Committee came to the following final May < 
resolutions for report to the House : — 

1. '^ That George Montagu Warren Peacocke, Final 
Esq., is not duly elected burgess to serve in ^'°" 
this present parlia.ment for the borough of 
Harwich ^^ (a). 

2. "That David Waddington, Esq., is duly 
elected a burgess to serve in this present parlia- 
ment for the borough of Harwich.^' 



(a) The Committee divided on this resolution :-r-- 
Ayes, 3 ; Mr. Locke, Mr. Pergnson, Mr. Headlam : 
Noes, 2 ; Lord G. Manners, Lord C. Clinton. 
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3. " That the last election for the said bo- 
rough^ so far as regards the retnm of the said 
George Montagu Warren Peacocke, Esq., is a 
void election/' ^ 

4. '' That George Montagu Warren Peacocke, 
Esq., entered into an engagement with John Att- 
wood, Esq., through his solicitor, in accordance 
with the terms of which engagement the said 
G, W. M. Peacocke, Esq., was, on his part, to 
pay certain sums of money on the event of his 
return, and the said John Attwood was to en- 
deavour to procure the return of the said G. M. 
W. Peacocke, Esq., for the said borough" (a). 

5. "That it is proved that John Cottingham 
was bribed by the sum of 37/. 18«., paid for his 
release from prison; that Adam Pratt, jun., was 
employed in completing the said act of bribery; 
that the said Adam Pratt and George Jay ab- 
sconded, to avoid appearing before the Com- 
mittee ; that it was not proved, to the satisfac- 
tion of the Committee, that the said act of 
bribery was done by the said G. W. M. Pea- 
cocke, Esq., or by David Waddington, Esq., or 
by their legal agents." 



(a) An amendment waj3 moved to this resolntioD, 
to leave out from the word " That," to the end of the 
question, for the purpose of inserting these words : 
" Though it was proved to the Committee that a cor- 
rupt understanding existed between Mr. Peacocke and 
the accredited law agent of Mr. Attwood, for the pur- 
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>f procuring the return of Mr. Peacocke, that 
inderstanding is not within the scope of the 49 
J, c. 118." On the question being put, " That 
>rds proposed to be left out stand part of the 
on, — the Committee divided ; — Ayes, 3 ; Mr 
, Mr. Ferguson, Mr. Headlam : Noea, 2 ; Lord 
umers. Lord C. Clinton. 
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CASE XXXVII. 

1853. CITY OF CORK. 

The Committee was appointed on the 5th of May, 1853, 
and consisted of the following Memhers : — 

Sir John Tarde Buller, Bart., Devon, South, 
(Chairman,) 



Right Hon. Thomas Milner 
Gibson, Manchester. 

Viscount Newport, Salop, 
South. 



Richard Budden Crowder, 
Esq., liskeard. 

Sir George Tyler, Glamorgan- 
shire. 



Petitioners : — Electors. 

Sitting Members : — Erancis Stack Murphy, Esq., and 
William Fagan^ Esq. 

Counsel fir Petitioners : — Mr. Serjt. Kinglake, Mr. Pigott, 

and Mr. Maude. 

Agents : — Mr. John Jackson and Mr. Henry Fitzsimons. 

Counsel fir Sitting Members : — Mr. E. James, Q.O., 
Mr. Overend, and Mr. Welch. 

Agents : — Mr. Coppock, Mr. N. D. Murphy, and Mr. Mahoney. 



j^ay 7^ The usual preliminary resolutions with re- 

Preliminary gard to the conduct of the case were agreed 
resolutions. |.q ^^j ^ ^^^ j^ addition thereto the following : — 



(a) Ante, p. 2. 
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^'That with respect to objected votes, the 
Clommittee expect counsel to exhaust one class 
^f objections before proceeding to another/^ 

* The petition, after stating that at the election. Petition. 
P. Murphy, Esq.> W. Fagan, Esq., Col. Chatter- 
ton, and W. L. Perrier, Esq., were candidates, 
and that the two former were returned, alleged 
bribery, treating, intimidation, and violent, ille- Bribery, 
gal, fraudulent, and outrageous means employed *nt^'^a- 
by the sitting members and their agents, and tion, vio- 
complained of the interference of the Roman 
Catholic priests, and misconduct on the part of 
the returning officer. It prayed the House to Scrutiny. 
declare that both or one of the sitting members 
was not duly elected, but that Col. Chatterton 
was duly elected, 

Mr. Seijt. Kinglake opened the case of the May 24. 
petitioners ; and evidence having been called on 
both sides. 

The Committee came to the following final Final reso- 
resolutions for report to the House : — 

1. "That the evidence adduced before the 
Committee shows, that during the last election 
for the county of the city of Cork, riotous and 
tumultuous proceedings took place in the said 
city, and that serious outrages and assaults were 
committed on the persons and property of seve* 
ral electors and others.'^ 

2. "That intimidation was exercised upon. 
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and threats used towards, several voters, for the 
purpose of influencing their votes/^ 

3. " That in consequence of a riotous disturb- 
ance at one of the polling-booths in the Lee 
Ward, the deputy sheriff adjourned the poll till 
the next day, when it was again opened and the 
polling proceeded with/' 

4. " That it appears that at the last election 
for the county of the city of Cork, meat, drink, 
and entertainment were provided to some extent 
for the refreshment of voters/^ 

5. "That no sufficient evidence has been 
brought before the Committee to connect the 
sitting members or their agents with the pro- 
viding such meat, drink, and entertainment.^' 

6. " That Francis Stack Murphy, Esq., and 
William Fagan, Esq., are didy elected citizens 
to serve in this present parliament for the county 
of the city of Cork." 
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CASE XXXVIII. 

BOROUGH OF PLYMOUTH. 1853. 

The Committee was appointed on the 5th of May, 1853» 
and consisted of the following Members : — 

Henry Aglionby Aglionby, Esq., Cockermouth, 

(Chairman,) 



George Carr Glyn, Esq., 
Kendal. 

bfarquis of Chandos, Buck- 
ingham. 



Alexander Murray Dunlop, 
Esq.^ Greenock. 

Smith Child, Esq., Stafford- 
shire, North. 



Petitionert :'—\, Electors, against the return of Mr. Mare. 
2. Electors, against the return of Mr. Collier. 

Sitting Members : — Charles John Mare, Esq., and Robert 

Porrett Collier, Esq. 

■ 

Counsel for Petitioners against the return of Mr. Mare : — 
Mr. E. James, Q.C., Mr. Welsby, and Mr. Burcham. 

Agents : — Mr. Cooper, Messrs. Lockyer and Bulteel, and 

Mr. Tucker. 

There was no appearance on the petition against the return of 

Mr. Collier. 

Counsel for Mr. Mare : — Mr. Seijt. Kinglake, Mr. Slade, Q.C., 
Mr. M. Smith, Q.C., and Mr. Oxenham. 

Agents : — Messrs. Thompson, Debenham and Brown, and 

Mr. W. A. Hunt. 

Counsel for Mr. Collier : — Mr. E. James, Q.C., Mr. Welsby, 

and Mr. Pigott. 

Agents : — Mr. Cooper, Messrs. Lockyer and Bulteel, and 

Mr. Tucker. 



The Committee agreed to tlie usual prelimi- May 7. 
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Preliminary nary resolutions with regard to the conduct of 
the case (a). 

Petition Th® petition against the return of Mr. Mare, 

against re- after setting forth that at the last election R.P. 

turn of Mr. ^ ^ 

Marc. Collier, Esq., C. J, Mare, Esq., G. T. Braine, 
Esq., and Bickham Escott, Esq., were candi- 
dates, and that the twa former were returned, 
alleged bribery and treating against Mr. Mare 
and his agents, and prayed the House to declare 
his election and return to be null and void. 

Petition The petition against the return of Mr. Collier 

Sr.^'' alleged his want of qualification, and also corn- 
Want of plained of bribery and treating by himself and 
tion. *^*' ^^ agents. It prayed the House to declare hia 
Bribery and election null and void. 

treating. 

May 9. Witnesses having been examined in support 

Where fur- of the petition against Mr. Mare, on the second 
tion topeti- ^^7 ^^ ^^^ inquiry, Mr. Seijt. Kinfflake, on his 
tionaban- behalf, stated that he withdrew from further 

|1|>«« Ail 

» sitting* opposition to the petition, but that he was anx- 
member ^Qug ^jj^t Mr. Mare should be called before the 

allowea to . . ' 

beexamined Committee, that he might have an opportunity 
^^ lie" t ef personally explaining the share taken by him 
himself per- in the proceedings of the election. 
art?of his"" This course was not objected to by the peti- 

agents, but tioncrs. 

to contra- ^^^ Committee stated, that the question was 

{a) Ante, p. 2. 
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one not without difficnlty, as regarded the gene- d>ct ^t> 
ral fdnctions and duties of iJh'e Committee^ but course o 
that, having understood from Mr. Mare's coun- inq'"'?* 
sel that the case as between him and the peti- 
tioners was closed^ and that the opposition to the 
petition was abandoned, and further, that it was 
the desire of his counsel that Mr. Mare should 
be placed as a witness before the Committee, 
the Committee did not object to that course. 

Mr. Mare was then sworn, and examined by 
Mr. Slade, — Having been asked, ''Did you 
make any sign to Knapman, on the day of elec- 
tion, in the committee room?*' (Knapman having 
stated in his examination, that upon reminding 
Mr. Mare • of his promise to obtain for hiin a 
government situation, Mr. Mare had made a 
significant gesture in reply thereto) — 

Mr. Burcham objected to the question, as 
being put for the purpose of contradicting a 
statement made by a former witness, which he 
submitted, under the circumstances, that it was 
not competent for Mr. Mare now to do. 

The Chairman stated, that the Committee 
were of opinion that the evidence of Mr. Mare 
ought to be limited to those matters which 
tended to disconnect him personally from the 
acts of his agents ; but that, where a witness had 
proved upon oath certain words to have been 
spoken or certain acts to have been done by the 
sitting member, if he had wished to contradict 
tim, he should have been called as a witness 
before the case had been given up. 
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At the close of Mr. Mare^s examination in 
chiefs the Chairman stated, that if the counsel 
for the petitioners thought it necessary to cross- 
examine Mr. Mare, the Committee would con- 
sider whether they would allow it. 

Mr. James declined to cross-examine Mr. 
Mare. 

The Committee came to the following final 
resolutions for report to the House : — 
Final re«o- 1, " That Charles John Mare, Esq., is not 
duly elected a burgess to serve in this present 
parliament for the borough of Plymouth.'' 

2. ^' That the last election for the said bo- 
rough, so far as regards the return of the said 
C. J. Mare, Esq., is a void election.'' 

3. " That Eobert Porrett Collier, Esq., is duly 
elected a burgess to serve in this present parlia- 
ment for the borough of Plymouth." 

4. *^That it was proved to the Committee, 
that the said Charles John Mare, Esq., was, by 
himself and his agents, guilty of bribery at the 
last election for the said borough, by promising 
employment and situations to electors of the 
said borough, with a view to influence their 
votes." 

5. ^^Tbat it was proved to the Committee, 
that George Knapman was bribed by the said 
Charles John Mare, Esq., and by Joseph Geoi^e 
Churchward, by the promise to use their influ- 
ence to obtain a situation in the excise." 

6. " That Eobert Sheers was bribed by the 
said Joseph George Churchward, by the pro- 
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mise of a situation in the Customs for his son* 
in-law^ William Henry Bramadge/^ 

7. ^^ That William King was bribed by the 
said Joseph George Churchward, by the promise 
of employment.'^ 

8. ^' That William Geach, being an elector of 
said borough, was promised employment for 
his son by the said Charles John Mare, Esq., 
while the said Charles John Mare, Esq., was a 
candidate for the said borough/' 

9. ^^ That an attempt was made by George 
Mennie and Nicholas Sumpter to influence the 
vote of Samuel Derry Lewis Medlen, by an ofier 
of an appointment for his son if he would give a 
vote to the said Charles John Mare, Esq., and 
that the offer so made was communicated to and 
adopted by the said Charles John Mare, Esq." 

10. " That on the second day of the sitting 
of this Committee, the said Charles John Mare, 
Esq., by his counsel, declared that he should no 
longer defend his seat/' 

11. '^That the counsel for the petitioners, 
upon that, did not proceed with the evidence." 

12. "That the reason alleged by coimsel for 
taking this course, appeared to this Committee to 
be sufficient to justify it." 

13. " That there has been submitted to this 
Committee a list containing the names of 
twenty-nine electors of the said borough, who 
are alleged to have been bribed at the last 
election for the said borough, by promises of 
employment and situations, of which list only 

M 
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five cases have been investigated ; and also a list 
of persons who are charged with having made 
the said promises/^ 

14. " That, considering the nature and extent 
of the above allegations, this Committee thinks 
it their duty to recommend that further inquiry 
and investigation shall be made regarding the 
bribery at the said election, in the manner pre- 
scribed by the 5 & 6 Vict. c. 102, s. 2.'' 

15. '^ That this Committee does not see suffi- 
cient reason to offer any recommendation with 
regard to the suspension of the issue of a new 

.-.^-wj^xit for the said borough.^' 

.:;^^ 16. "That in the case of the petition against 
ihe return of Charles John Mare, Esq., the 
Committee are of opinion that the opposition 
to the said petition was not frivolous or vex- 
atious^' (a). 

17. " That in the case of the petition against 
the return of Robert Porrett Collier, Esq., the 
said petition was frivolous and vexatious.^' 

Practice un- On a subsequent day (May 23rd) the Com- 
v1ct*c*l02 ^^**® re-assembled, and a further inquiry pro- 
•• 2. ' ceeded under the 5 & 6 Vict. c. 102, s. 2. 



(a) The Committee divided on the question : " That 
the opposition to the pcftition against the return of 
Charles J. Mare, Esq. is frivolous and vexations:" 
Ai^es, 2 ; Mr. Dunlop, Mr. Aglionby : Nbes, 3 j Lord 
Chandos, Mr. Glyn, Mr. Child. 
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Counsel to conduct the Inquiry: — Mr. Alexander, Q.C., 

and Mr. BodweU. 

Agent appointed ly the Speaker : — ^Mr. J. H. Venables. 

The nature of the evidence brought before the juiy i. 
Committee^ and their opinion of the provisions 
of the 5 & 6 Vict. c. 102, will be gathered from 
the following resolutions, which were reported 
to the House : — 

1. '^ That a general belief appears to have pre- Resolutions 
vailed at Plymouth, both previous to and at the commUtee. 
election of burgesses to serve in parliament for 

the borough of Plymouth in 1852, that it was 
not illegal for a candidate or his agents to 
obtain, or promise to obtain, situations or em- 
ployment for electors who had previously pledged 
their votes.'' 

2. ''That, acting on a similar assumption, 
Mr. Mare, one of the candidates at that election^ 
and his agents, in many instances promised, and 
in gene^ obtained, siLtions and employment 
for various voters or their relations, both during 
the danvasTs and after the election, as well in 
the Dockyards at Devonport as in his own 
establishment.'' 

3. "That the prevalence of the above im- 
pression, and the practice in accordance with it, 
exercised much influence in procuring promises 
from voters who had not previously pledged 
their votes, and in securing the fulfilment of 
such promises." 

4. " That numerous applications for situations 

M 2 
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and employment were made to the candidates 
and tliair agsnts ; that Joseph George Church- 
ward appears to have been the person principally 
concerned on behalf of Mr. Mare in receiving 
such applications^ and in promising and obtain- 
ing appointments ; and that it was admitted by 
Mr. Churchward in his evidence^ that in addi- 
tion to about twenty places which he procured 
in Mr. Mare's establishment^ he might have 
made during the election for Plymouth thirty 
or forty applications for Dockyard appointments^ 
and that he obtained about twenty-five.^' 

5. '^That the circumstances of the case are 
not such as to induce the Committee to recom- 
mend a further inquiry by a commission^ but 
they desire to call the special attention of the 
House to the provisions of the Act of the 5 & 6 
Vict. c. 102, and to state their opinion that the 
powers given by that Act are totally inadequate; 
that much trouble and large costs are necessarily 
incurred in t]ie investigation of cases similar to 
that in which the Committee have been engaged^ 
with little chance of discovering the truth ; and 
that no such inquiry into bribery or corrupt 
practices at elections can be efficient, unless con- 
ducted on the spot, with large ppwers of com- 
pelling witnesses to answer questions, and of 
giving them indemnity, as provided by the Act 
16 & 16 Vict. c. 57.'' 
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CASE XXXIX. 

COUNTY OP CLARE. 1863. 

The Committee was appointed on the 26th of May, 1853| 
and consisted of the following Members :— 

William Miles, Esq., Somerset, East, 
{Chairman,) 

Richard Monckton Milnes, 

Esq., Pontefract. 
William Watkin Edward 



Wynne, Esq., Merioneth- 
shire.' 



Edward Warner, Esq., Nor- 
wich. 
Colonel North, Oxfordshire. 



PetUumer : — Crofton More Vandeleur, Esq., the unsuccessful 

Candidate. 

SitHnff Members : — Sir John Forster Fitzgerald and 
Cornelius O'Brien, Esq. 

Cfowuel/br Petitioner: — Mr. E. James, Q.C., Mr. Huddleston, 
Mr. Shaw, and Mr. W. P. Hale. 

Agente : — ^Messrs. Law, Holmes, and Co., and Mr. Patrick 

O'Brien. 

Cwauelfir Sir J, F, Fitzgerald: — ^Mr. Tindal Atkinson. 

Agent:— ^^Mi, M'Namara. 

Counsel for Mr, O^Brien : — Mr. Pigott, Mr. Meagher, and 

Mr. CoflTey. 

Agents : — Mr. Wintour Harris and Mr. M'Grath. 



The usual seven preliminary resolutions (a) May 28. 

Prelimin 
resolutions. 



with regard to the conduct of the case were Pr«i«n>naJ^ 



(a) Ante, p. 2, 
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agreed to^ and in addition thereto the follow* 
ing:— 

8. "That the Committee will only allow one 
counsel to address them on opening the casCi 
and one counsel on the summing up" 

9. "That if any point of law should arise 
requiring argument, the Committee reserve to 
themselves the power of hearing only one counsel 
on each side/^ 

10. "That counsel do confine themselves, 
with reference to points, as far as possible to 
the quotation of legal and not paiiiamentary 
decisions/* 

11." That with respect to objected votes, the 
Committee expect counsel to exhaust one class 
of objections before proceeding to another .*' 

12. "That if the leading counsel are oot pre* 
pared to sum up the case on either side when the 
evidence is terminated, the Committee wUl not 
protract the proceedings for the convenience of 
counsel who may be absent,^ 



}} 



Petition. The petition set forth that at the last election 

Sir J. F. Fitzgerald, C. (ySrien, Esq., and the 
petitioner were candidates, and that the two 
former were returned, and alleged that previous 
Outrages, to and during the election an oi^anized and 
riot, abduc: pj.gujg^itated gygtem of violence, menace, out- 
voters, rages, riot, and abduction was established in the 
county and surrounding districts, with a view of 
intimidating the electors, and that the election, 
of the sitting members was procured thereby. 
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It complained of bribery and treating on the Bribery, 
part of the sitting members and their agents^ want of qui. 
and also of the want of qualification of Sir J. P. lification of 
Fitzgerald^ and prayed a scrutiny and the seat Fitzgerald, 
for the petitioner. Scrutiny. 

Mr. James opened a case of bribery^ treating^ 
riot, intimidation, and scrutiny; abandoning 
the allegations in the petition as to the want of 
qualification of Sir J. Fitzgerald. 

The CtuiirfMin stated that as there were alle- Semble: 
gations of bribery and treating in the petition, titionll^' 
the Committee expected that these charges leges bn- 
would be disposed of in the first instance ; that ingf Hot, in- 
the petitioner should afterwards proceed with timidation, 
the charges of intimidation and riot, and finally tiny, case 
with the scrutiny. ^.i^'P^*^^ 

•^ _ bnbery and 

Mr, James was not at present prepared to treating 
proceed with the cases of bribery and treating, J^t^l^^g 
but proposed to commence with the allegations into, 
as to intimidation and riot. 

The Committee decided, that under the pecu- 
liar circumstances of the case (though they did 
not wish the present decision to be a precedent), 
-considering that if bribery was aUeged in the 
petition, it ought to be the first point gone into, — 
they would permit the case of intimidation and 
riot to be proceeded with first. 

A body of evidence was given in support of where riot 
and in answer to the allegations of riot and in- Sation^such 
timidation, which was of a most confiicting cha- as to deter 
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voters ftom racter. Several witnesses^ however^ swore that 
5^^ the eflFect of the riot and intimidation which 
void: took place at Six Mile Bridge was to prevent 

several of the voters from polling. 



re 



Jane 9. 



Final reso- 
lutions. 



The charges of bribery and treating were 
abandoned. 

The Committee came to the following final 
resolutions for report to the House : — 

1. ''That Sir John Porster Fitzgerald and 
Cornelius O^Brien, Esq., are .not duly elected 
knights of the shire to serve in this present 
parliament for the county of Clare.*' 

2. ''That the last election for the county of 
Clare is a void election" (a). 

8. " That a system of intimidation was or- 
ganized at the late election for the county of 
Clare, which resulted in a riot at Six Mile 
Bridge, deterring voters from exercising their 
franchise/' 

4. " That it appears to the Committee that a 
mob, professing to be supporters of the peti* 
tioner, created a riot in Kilrush, but that it has 
not been proved before the Committee that any 
elector was prevented thereby from exercising 
his franchise/' 

5. " That from the evidence produced before 



(a) The Committee divided on this and the former 
resolution: — At/es, 3; Mr. Miles, Col. North, Mr. 
Wynne : Noes, 2; Mr. Warner, Mr. Mil»ee. 
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the Committee^ it appears that at the time ^hen 
the riot took place at Six Mile Bridge^ the 
Rev. John Burke, a Roman Catholic priest, 
excited the people, and took part himself in the 
riot^^(«). 

6. ''That the Rev. Michael Clone, Roman 
Catholic priest, excited the people to take part 
in the riot^' (i). 

7. " That there does not appear to have been 
any general undue interference on the part of 
the Roman Catholic clergy at the late election 
for the county of Clare/' 

8. " That it appears to the Committee that 
Sir John Forster Fitzgerald and Cornelius 
O'Brien, Esq., did not in any way encourage, or 
were cognizant of the riotous proceedings/' 

(a) An amendment was proposed to this resolution, to 
leave out from the word " That" to the end of the 
question, in order to add the words, " The conduct of 
some Roman Catholic clergymen, in the riot at Six 
Mile Bridge, appears to have been highly reprehensible, 
but that, in the absence of judicial means of defence, 
the Committee are unwilling to bring distinct charges 
against individuals.'' The Committee divided on the 
question, "That the words proposed to be left out 
stand part of the question." Ai/es, 4 ; Mr. Warner, 
Mr. Miles, Col. North, Mr. Wynne : No, 1 j Mr. 
Milnes. 

(b) The Committee divided on this Resolution, Mr. 
Milnes being alone in the minority. 



m3 
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James Willism Freshfield, 
Esq.yPenryn and Fklmoath. 

William Williams, Esq., Lam- 
beth. 



CASE XL. 
1853. BOROUGH OF LIVERPOOL- 

Tbe Committee was appointed on the 26Ui of May, 18&3, 
and consisted of the following Members : — 

Robert Ingbam, Esq., Soatb Shields, 

Hon. James Pierce Maxwell, 

Cafan. 
John Ban, Esq., Cailow 

CooBty. 

PeHHomert : — ^Electors. 

Sitting Membert .—Charles Tamer, Esq., and Wilfiam Forbes 

Mack^ane, Esq. 

Cmauelfor Petiiitmerg .—Hr, Seijt. Kinglake, Mr.Macanlay, 
Q.C., Mr. Bodkin, and Mr. Paget. 

Agents : — ^Messrs. Fearon and Clabon. 

Counsel for Sitting Members : — Mr. E. James, Q.C., Mr. Mon- 
tagu South, Q.C., and Mr. Rodwell. 

Agents: — Messrs. Thompson, Debenham, and Brown, 
Mr. Henry Bremner, Mr. Peel, and Mr. Bockmaster. 



May 28. The usual preliminary resolutions with regard 

i*reiiminary to the conduct of the case were agreed to (a). 

resolutions. 

Petition. The petition, after setting forth that at the 



(a) Ante, p. 2. 
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last election Charles Turner, Esq., W. P. 
Mackenzie, Esq., Edward Cardwell, Esq., and 
Joseph Christopher Ewart, Esq., were candi- 
dates, and that the two former were returned, 
alleged bribery and treating against the sitting Bribery and 
members and their agents, and prayed the *^®*^^"fif* 
House to deoLare their election to be null and 
void. 



Mr. Serjt. Kinglake opened the case on behalf May 30. 
of the petitioners. 

On William Dodd being sworn, Mr. M. Where 
Smith objected to his being examined, as there of voter 
were two William jDodds on the register, and charged in 
the bribery list did not specify by a reference to to have 
a number on the register which William Dodd ^^^^ ^^^^^ 

° occurs more 

was mtended. — In the Galway case (a), where than once 
there were two persons of the same name in the number on' 
barony, and there was nothing in the list to register 
distinguish which of the two persons was meant, ii^g"„ ® 
the Committee refused to enter on the vote. 
A similar point was decided in the JDundalk 
case {b). 

Mr. Bodkin, cantrct. — The cases cited had 
reference to a scrutiny, the lists with respect to 
which are required to be made out in compliance 
with the 11 & 12 Vict. c. 98, s. 55, and great 
accuracy is required. The bribery lists stand 
upon a different footing, and are simply a mat- 
ter of convenience ; and as on reference to the 



(a) P. & K. 521. (b) 1 P. K. & D. 97. 
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poll-books in this case it will be seen that only 
one William Dodd voted, the list handed in 
cannot deceive the petitioners as to whicb 
William Dodd was intended. 

Mr. M. Smith, in reply. — In principle there 
is no distinction between a case of scrutiny and 
one of bribery. In either the list is required 
for the purpose of clearly designating the voters 
alleged to have been bribed. Here the descrip- 
tion fails, and the Committee ought not to go 
into the case ; if they did, it would be a direct 
violation of their own resolution. The bribery 
lists handed in contain many other cases to 
which a similar objection applies. > 

The Committee resolved, 

^' That the counsel for the sitting members 
shall now state the names of all the voters con- 
tained in the list of voters alleged to be bribed, 
for whom they require further information, 
there being other voters of the same name on 
the register ,* and that the agent for the peti- 
tioners shall identify all such voters by the 
numbers on the register before the rising of the 
Committee, and that no inquiry as to any of such 
voters shall be entered into before thelst of June/' 

June 8. To establish the agency of one Jonas Gleave,it 

Facts suffi- ^i^s proved that at the election the sitting mem- 
establish bers had a central committee-room ; that there 
pnmd facte ^fere also district committee-rooms, to one of 

case of ■' 

agency. which Mr. Gleave was secretary ; that his duty 
was to take the results of the canvass of his 
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district to the central committee; that some 
time previous to the election he had hired a 
concert-room, for the purpose of holding meet- 
ings of the electors of his district ; that on the 
day of the poll a room was hired and paid for 
by one of the members of his district com- 
mittee, and that he received the voucher for and 
repaid the sum so expended; that he employed 
colour-bearers on the nomination day, whom he 
paid at his house on their return from the 
hustings ; that he marshalled a procession to 
the Town-hall on the nomination day ; that he 
forwarded voters to the poll from his district, 
and that he attended the sitting members on 
their canvass. 

On the following question being put to a 
witness, for the purpose of connecting Mr. 
Gleave with refreshments given to voters in the 
interest of the sitting members : '^ Did you hear 
Mr. Gleave, when he brought any of the voters 
in, give any orders as to them V 

Mr. James objected to the question, on the 
ground that there was no suflScient proof of 
agency on the part of Mr. Gleave. — Admitting 
that the sitting members must be bound by the 
acts of their central committee, or of any act of 
a district committee sanctioned by the central 
committee, they cannot be held liable for the 
individual acts of a member of a district com- 
mittee. Mr. Gleave was the secretary, and. at 
any rate no act of his is admissible against the 
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sitting members miless shown to bave been done 
with the sanction of his committee. 

Mr. Serjt. Kinglake. — The question which has 
been raised by the other side^ that no act of 
treating could be done by a district committee 
except by a resolution of the majority of that 
committee, and an order given to their secretary 
in pursuance of such resolution, is not the tme 
question. The matter to which the committee 
have to address themselves is, whether the &cts 
proved afford a prima facie case of agency on 
the part of Mr. Gleave. It is submitted that 
enough has been shown to establish that Mr. 
Gleave was acting in concert with the central 
committee, who, as a body, were the authorized 
agents of the sitting members. 

Mr. James replied. 

The Committee resolved, 

''That the facts established as to Mr. Jonas 
Gleave individually, have proved his agency, so as 
to make any alleged acts of treating by him 
primd facie evidence against the sitting mem- 
bers.'' 

June 20. ^^* James addressed the Committee on be- 
half of the sitting members. 

Jane 21. ^hc Committee came to the following final 
resolutions for report to the House : — 

Rnaireso- 1. " That Charles Turner and William Forbcs 
Mackenzie are not duly elected bui^esses to 
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serve in this present parliament for the borough 
rf Liverpool '^ (a). 

2. ''That Charles Tomer and William Forbes 
hfackenzie^ Esqrs.^ were, by their agents^ gnilty 
)f bribery." 

3. ''That Charles Tamer and William Forbes 
Bf ackenzie^ Esqrs.^ were^ by their agents^ guilty 
jf treating/' 

4. " That it was proved that William Dodd, 
Pelix M'Leary^ Joseph Underwood, William 
Barris, Owen Jcmes, Gteorge Jones, John Fonlds, 
Simon Croft, Charles Maxwell, Thomas Wal- 
thew, Bobert Cook, Joseph Parkinson, Robert 
Cook, Joseph Owen, William Coward, Pet^ 
Rice, William James Hamilton, John Brecken, 
rhomas Wilson, Richard Joynson, Bobert Ser- 
jeant, and William Whitby, were bribed by the 
[layment of 6s. each ; John Westmore, Bobert 
Talbot, and John Brown, by the payment of 48. 
sach ; and Thomas Cannell by the payment of 
L0». : but it was not proved that such bribery 
nras committed with the knowledge and consent 
of the sitting members/' 

5. " That refreshments were provided on the 
polling day for voters in the interest of the sit- 
ting members at numerous public houses, where 



(a) The Committee divided on this snd the two fol- 
lowing resolutions : — Ayes, 3 ; Mr. Ingham, Mr. Wil- 
Hams, Mr. Ball : Noes, 2 ; Mr. Maxwell, Mr. Fresh- 
field. 
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such voters had been directed to assemble for 
tl\e purpose of being conducted to the poll^ but 
that it did not appear on the evidence that the 
treating which took place at such houses was of 
an extravagant character/' 

6. ^^ That the several sums of 5*. and 4^., by 
which the above-named electors are reported to 
have been bribed, were given to them on ac- 
count of having voted for the sitting members, 
under the name of the day's pay, and as in com- 
pensation for the time alleged to be lost by at* 
tendance at the election/' 

7. ''That these payments were not of an 
amount beyond the average daily earnings of 
the voters who received them ; but, from the 
disposition of the polling-places in the several 
wards of the borough, every voter might have 
polled without any such interruption of his em- 
ployment as to occasion the loss of wages, and 
without any necessity for refreshment." 

8. '' That, so far as the conduct of the elec- 
tion, on the part of the other candidates, came 
incidentally before the Committee, there was 
no evidence, and the Committee had no reason 
to believe that any illegal practices took place 
with regard to the voters in the interest of such 
candidates, and, in the majority of the cases 
where bribery has been reported, it did not ap- 
pear that the illegal payments received by the 
voters had been the primary motive in deciding 
their votes. The Committee do not therefore 
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k it right to recommend that the issue of a 

writ for the said boroogh should be sus- 

led, or that any further inquiry should 

place into -the proceedings of the last 

don/^ 
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CASE XU. 

1853- BOROUGH OP SLIGO. 

The Committee was appointed on the 26th of May, 1853, 
and consisted of the following Members t— > 

Edward Divett, Esq., Exeter, 
{Chairman*) 



Charles Hindley,E8q.,Ashton- 

under-Lyne. 
Sir Edmand Filmer, Bart., 

Kent, West. 



Hon. William H. Berkeley 
Portman, Shaftesbary. 

William John Evelyn, Esq., 
Surrey, West. 



Petitioner: — John Patrick Somers, Esq., the unsuccessful 

Candidate. 

Sitting Member : — Charles Towneley, Esq. 

Couneelfor Petitioner : — Mr. E. James, Q.C., Mr. Temple, 

and Mr. Jones. 

Agenta : — Messrs. Law, Holmes, and Co., Mr. R. P. Graham, 
Mr. Lawrence McTeman, and Mr. Martin Kilbride. 

Counsel for Sitting Member : — Mr. Serjt. Kinglake, Mr. Slade, 
Q.C., Mr. Huddleston, and Mr. Stonor. 

Agenta : — ^Mr. Coppock and Messrs. Gethin and Walker. 



May 28. The usual preliminary resolutions with regard 

Preliminary to the conduct of the case were agreed to (a). 

resolutions. 

Petition. The petition^ after stating that at the last 
election Charles Towneley, Esq., and the peti- 

(a) Ante, p. 2. 
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toner were candidates^ and that the former was 
3tumed, alleged that the election of the sitting 
lember was procured by an organized system 
f agitation^ violence^ outrage^ illegal coercion^ Violence, 
ttd intimidation on the part of the supporters ^"*™8«' 
ad agents of the sitting member^ as well as by 
enunciations^ and coercion^ and threats used by Inter, 
le Aoman Catholic priesthood towards the^^^^^ 
)terS; their wives^ and families ; and also tholic 
larged bribery and treating against the sitting Bribery an 
lember and his agents. It prayed a scrutiny^ treating. 
id the seat for Mr. Somers. Scrutiny. 

Mr. James opened the case of the petitioner, 
vidence having been called on his behalf^ as 
ell as in defence of the sitting member^ 

The Committee came to the following final June 3. 
solutions for report to the House : — 

1 . '' That Charles Towneley, Esq., is not Rnal reso- 
aly elected a burgess to serve in this present " 
wliament for the borough of Sligo*^ {a) . 

2. '^ That the last election for the said bo- 
)ugh is a void election." 

8. '' That the said Charles Towneley was, by 
is agents, guilty of bribery and treating at the 
ist election for the borough of Sligo." 

4. "That Jeremiah Joyce O^Donovan, an 



(a) The Committee divided on this, and the third 
id fourth resolutions : — At/es, 3 ; Sir E. Filmer, Mr. 
ortman, Mr. Divett: Noes, 2; Mr. Hindley, Mr. 
veljn. 
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idderman of the borough of Sligo^ was bribed 
by Henry Stonor^ by the promise of payment 
of 103/.^ being a portion of an outstanding elec- 
tion account^ to forbear giving his vote^ which 
he had promised to Mr. Somers^ and in conse< 
quence absented himself during the election/^ 

5» '' That it was not proved that the acts of 
bribery anch treating were committed with the 
knowledge and consent of the said Charles 
Towneley/' 

.6, ''That the influence of the Roman Catho- 
lic priests was exercised in a manner inconsist- 
ent with their duty as ministers of religion, ajid 
destructive of freedom of choice on the part of 
the voters'* {a) , 

(a) An amendmentwas proposed to thbresolution, "To 
leave out from the word * That/ to end of the question, 
for the purpose of adding the words, ' An undue inter- 
ference was exercised in the affairs of the Sligo election 
by some Boman Catholic clergymen, but that no proof 
has been giyen of an organized system of intimida- 
tion.' " On the question being put, ** That the words 
proposed to be left out stand part of the question," 
the Committee divided : — At^es, 3 ; Noes, 2 ; as in the 
former diyision. 
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CASE XLII. 

BOROUGH OF PETERBOROUGH. 1853. 

(first case.) 

The Committee was appointed on the 26th of May, 1853, 
and consisted of the following Members :— 

Henry Ker iSeymer;, Esq., Dorsetshire, 
{Chairman,) 



Charles tyeach, Esq., Co- 
ventry. 

John Henry Phillips, Esq., 
Haverfordwest. 



Robert Duncombe Shafto, 
Esq., Durham, North. 

James Hans Hamilton, Esq., 
Dublin County. 

Petitionert : — Electors. 



Sitting Member petitioned against : — George Hammond 

Whalley, Esq. 

Counsel for Petitioners : — Mr. Serjt. Kinglake, Mr. E. James, 

Q.C., and Mr. Power. 

Agents / — Mr. Baker, Mr. M. Wilkinson, and Mr. D. Caches, 

Counsel for Sitting Member .—Mr. Serjt. Allen, Mr. W. H. 
Cooke, and Mr. Tindal Atkinson. 

Jgent : — Mr. Coppock. 



The usual preliminaxy resolutions with re- May 28. 
gard to the conduct of the case were agreed Preliminary 

, / X resolutions. 

to («). 



(a) Ante, p. 2. 
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Petition. The petition, after stating that at the last 

election G. H. Whalley, Esq., and George 

Comewall Lewis, Esq,, were candidates, and 

Bribery and that the former was returned, alleged bribery 

^* and treating against the sitting member and his 

Want of agents, and further complained of the want of 

tion'***" quftlificatton of the sitting member. It prayed 

Scrutiny. & scrutiny, and the seat for Mr. Lewis. 

Mr. Seijt. Kingtake, abandoning the allega- 
tion of want of qualification, opened a case of 
bribery and treating. 
Bribery list Upon the bribery list being handed in, Mr. 

of twenty-* ^®^^' -^'^ objected that it was not in corn- 
five persons pliance with the third resolution of the Com- 
be^oom- niittee. — That resolution was passed to compel 
roittee of the petitioners to give information to the sitting 
member as member as to who thq parties were who actuallj 
parties ^ g^yg ^he bribes. This list gives no definite in- 
tain voters formation ; for opposite the names of some of 
ther^ . the voters in the list, the names of twenty-five 
objected to, persons are given as '^ all or one of them^^ hav- 
evasion^of" "^S bribed the voter. The Committee, therefore, 
tbeSrdre- should require the petitioners to amend their 
but not ' lis* i^ *l^6 terms of the third resolution, 
amended : My, Power stated, that in those cases where 
wards ap- twenty-five names appeared, the committee of 
pearingthat ]yjj.^ Whallev were the persons intended to be 

one N. was, , "^ , *^ , 

if at all, charged with bribery; that in those cases the 
fo'ui^onW of ^^'^^^y charged was a colourable hire of com- 
tbese per- mittce-rooms, from publicans who were voters, 
mUtM er by Mr. Whalle/s committee ; and that it was 
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mpossible for the petitioners to know what par- pnnged cvi- 
icular member or members or what committee u'L'^toN.'. 
ictually gave the bribe. case, andre- 

The Chairman st9,tea, that the Committee amend list 
jfere not prepared to make any order at present ^^ in»«rtjng 

* . * •^ * names of 

3n the subject. tbe four 

* 

On the case of one of these publicans being g^J^^f "*" 
^ne into^ and its being objected that the hst twenty.fiye. 
should be amended by specifically stating who 
bribed the voter, 

The Committee resolved — 

" That, with reference to acts of bribery al- 
leged to have been committed by persons ex- 
ceeding five in number, the counsel for the peti- 
tioners will be limited to evidence of acts done 
by the committee in their collective capacity .'' 

Subsequently (June 3), from the examination 
of one Norman, charged in the list to have been 
bribed by the twenty-five persons above men- 
tioned, it appeared that the alleged act of bribery 
had, if at all, been committed by four of those 
persons, and not to have been an act of the com- 
mittee. 

Mr. Cooke then applied to have the evidence 
of the two witnesses struck out from the minutes, 
on the ground that it not having been charged 
in the list that this voter had been bribed only 
by the four persons now stated to be implicated . 
in the matter, the evidence was irrelevant. 

Mr. Power, contra. — The objection forms a 
ground for amending the list, but not for 
striking the evidence out of the minutes. 
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Mr. Cooke having replied^ 

The Committee resolved, *' That the evidence 
be expunged/^ 
Jane 4. On the following day Mr. James, in oonse- 

queliee of the above resolution, applied to the 
Committee for leave to amend the list by sub-^ 
stituting for the names of the committee the 
names of William Yergette^ William Headgy, 
Latimer Allen, and Johnson Beed. 

Mr. Serjt. Allen, in answer to the application, 
relied on the Derby case (a), and cited also 
Clerk on Election Committees, p. 54. 

Mr. James replied. 

The Committee resolved, 

^' That the counsel for the petitioners^ having 
been aware from the commencement of the 
case, that objections would be raised to the 
sufficiency of the lists, are not entitled at this 
period of the proceedings to amend the list, with 
reference to the case of John Norman. 

What suffi. In support of the allegations of treating, the 
dence^of petitioners mainly relied on a dinner given on 

triting af- the day of the declaration of the poD, pursuant 

ter electioD. , xi. i» n • j ^» x 

to the lollowing advertisement : — 

"A public dinner will be given to Greorge 

Hammond Whalley, Esq , this day, at the Great 

, Northern Hotel, on the occasion of his being 

returned member for the city of Peterborough, 

Dinuer on the table at five o'clock. Stewards, 

(a) 1 P. E. & D. 100. 
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Mr. Aldgate^ Mr. Thompson, Mr. Beckett, 
Mr. O. H. EUis, Mr. Elgar, Mr. Buckle, Mr. 
Cooper, Messrs. Alsay and Artindale, Mr. 
Headdey, Mr. Ewart, Mr. Little, Mr. Palmer, 
Mr. Griffin, &c., &c. Dinner tickets, 5*. each, 
to be had at the bar of the hotel, and of 
Mr. W. Vergette ; declaration of poll at Town- 
hall at eleven o'clock; phairing at two o'clock.^' 

These tickets did not include wine; but it 
was shown that an agreement was come to be- 
tween the hotel keeper and the sitting member, 
that the former was to supply wine at the 
dinner, and charge it to the sitting member. 
The dinner took place, and was attended by 
110 persons, chiefly voters for Mr. Whalley, and 
the amount of vmie supplied was 38/. 10^. 

Upon these facts it was contended by Mr. June 6. 
JameSy in summing up the case of the petition- 
ers, that this was treating within the provisions 
of 5 & 6 Vict. c. 102, 8. 22 ; that it was indif- 
ferent, under that section, whether the treating 
was before, during, or after the election; that 
the object of this entertainment was clearly for 
the purpose of rewarding the voters present for 
having given their votes at the election ; and 
that thereby Mr. Whalley became incapable of 
being elected. 

Mr. Serjt. Allen for the sitting member. — June 7. 
It is not disputed that an entertainment, given 
after an election, falls within the 5 & 6 Vict. c. 
102, s. 22 ; but then it must have been given 
for the purpose of corruptly rewarding the 

N 
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TOters. There is no evidence of any soch pur- 
pose here. This was a dinner, given to congra- 
tulate the member on his return ; the YoieH 
giving it paid for the dinner tickets ; and the 
hct that Mr. Whalley ordered and agreed to 
pay for the wine supplied, is no evidence, under 
the circumstances, of a corrupt purpose. 

The Committee came to the following final 
resolutions for report to the House : — 
Final reao- 1. '^ That Qeorge Hammond Whalley, Esq., 
was guilty of treating at the last election tat 
the city of Petepborough.'^ 

2. '' That Oeoi^ Hammond WhaHey, Esq., 
is not duly elected a citisen - to serve in this 
present parliament for the dty of- Peterbo- 
rough'* (a). 

3. '^ That the last election for tiie said dty is 
a void election.'* 

4. ''That it was proved to the Committee 
that John Rawson Edwards was bribed with the 
payment of 5/. by some person unknown; but 
it was not proved that such bribery was com- 
mitted vnth the knowledge or consent of the 
sitting member.'* 

(a) The Committee divided on this and the former 
resolution : — Ai/es, 4 ; Mr. Hamilton, Mr. ShsftOk 
Mr. Philipps, Mr. Seymer : Noe, 1 y Mr. Gtech. 



•' «■ 
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CASE XLIII. 

BOROUGH OF BURY ST. EDMUND. 1853. 

The Committee was appointed on the Slst of May, 1853, 
and consisted of the following Members : — 

Right Hon. Spencer Horatio Walpole, Midhurst, 

(Chairman). 



Marquis of Granby, Leicester- 
shire, North. 

Edward Drake Brockman, 

Esq., Hythe. | Bart., Galway County. 

Ptf/l/ioti«r« .* —Electors. 



Edward Holmes Baldock, 

Esq., Shrewsbury. 
Sir Thomas John Burke, 



Sitting Member :^J. H. P. Oakes, Esq. 

Counsel for Petitioners :'^Mt, Seijt. Kinglake, Mr. E. James, 

Q.C., and Mr. Hawkins. 

Agewts .'—-Mr. Coppock, Messrs. Bameis and Neck, and 

Mr. Collins. 

Counsel for Sitting Member .-—Mr. O'Malley, Q.C., and 

Mr. Rodwell. 

Agents : — Messrs. Dyson and Co., and Mr. J. Sparke. 



The usual preliminary resolutions with re- June 2. 
card to the conduct of the case were agreed Preliminar 

° , . resolutions 

to (a). 

The petition^ after stating that at the last Petition 



(a) Ante, p. 2. 

N 2 
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election James Henry Porteus Oakes^ Esq., and 

Joseph .Alfred HardcasUe^ Esq.^ were candi- 

Bribery, dates^ and that the former was returned^ alleged 

treating, in- bribery and treating against the sitting member 

tiini(Uttion» «? «? «? 

and his agents, and complained of the abduction 
of voters, fraud, intimidation, and duress, prac- 
tised by his agents, friends, and managers, and 
by other persons on his behalf. It prayed the 
House to declare the election and return of Mr. 
Oakes to be nuU and void. 

Evidence having been called on behalf of the 
petitioners, and also in defence of the seat of the 
sitting member, 
June 6. The Committee came to the following final 

resolution for report to the House : — 

'^ That James Henry Porteus Oakes, Esq., is 
duly elected a burgess to serve in this present 
parliament for the borough of Bury St. Ed- 
mund.*' 
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CASE XLIV. 
CITY OP DURHAM. 1853. 

Fhe Committee was appointed on the let of June, 1853, and 
consisted of the following Members t — 

Thomas William Bramston, Esq., Essex, South, 

(Chairtnan), 



Henry Rich, Esq., Richmond. 
Barl of March, Sussex, West. 



John George, Esq., Wexford 
• County. 
Frank Crossley, Esq., Halifax. 



Petitioners s — Electors. 
Sitting Member petitioned against : — Lord Adolphus Vane. 

Counsel for Petitioners : — Mr. Serjt. Kinglake, Mr. Edwin 
James, Q.C., and Mr. Overend. 

Agents : — Mr. Coppock and Mr. Hammond. 

Counsel for Sitting Member : — Mr. Knowles, Q.C., Mr. Slade, 
Q.C., and Mr. Montagu Smith, Q.C. 

Agents : — Messrs. Thompson, Debenbam, and Brown, 
Mr. Tiplady, and Mr. Ward. 



The usual preliminary resolutions with re- June 3. 
gard to the conduct of the case were agreed Preliminary 

. / V resolutions. 

to [a] . 

The petition^ after stating that at the general Petition, 
election, held in July, 1852, Thomas Colpitts 

(a) Ante, d. 2. 
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Oranger^ Esq.^ (since deceased^) William Ather- 
ton^ Esq.^ and Lord Adolphus Yane were can- 
didates^ and that the two former were retomed, 
alleged bribery and undue influence against Lord 
Bribery, A. Vane and his agents at such election^ where- 
eIecSon*in* ^7 ^® ^^ incapacitated fiom sitting in this pie- 
July 1852. sent parliament. It then stated^ that on the 
death of Mr. Granger^ Lord A. Yane^ notwiA- 
standing his ineligibility^ and Henry Fenwick, 
Esq., were candidates for the vacancy^ and that 
Bribery, Lord A. Yane was returned ; and alleged bribery 
elecUon'in* *^^ treating and undue influence at such second 
December, election, practised by Lord A. Yane and Ids 
agents. It prayed the House to declare the elec- 
tion of Lord A. Yane to be null and void. 

Mr. Serjt. Kinglake opened the case on the 
part of the petitioners. 
0., A., and Upon a question being put to a witness with 
candidates reference to the election in July, 1852, 
at an eiec- Mr, Knowles objected to the quedtion, con- 
which 0. tending that it was not competent for the Com- 
and A. were mittee to enter upon an inquiry as to what took 

returned *. w 

and G. ' place at the former election \ that there had 

havingdied, ^g^j^ ^ gooA, return to the writ for that electiop ; 

became a that the election in December, 1853^ was an 

artd^M^ entirely fresh election; and that the present 

returned : case was quite distinguishable, therefore^ from 

^jj^^Jfg^'' those in which an election, having been declared 

bribery, and void by a committee, another election^ which 

V. at p^e-^ was, in fact, a continuation of the former elec- 

sent and ^^^^ became necessary. 
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Mr. Sent, Kingluke, contra. — ^A canclidate ^"0?'^ 

,_ ,,,,« /.iM . elections;— 

who has bedn-deelared guilty of Dnbery at an Held that 
election, becomes incapable upon such election P®^^*^°"®" 

, * * were not 

to serve in parliament for that place. It must entitled to 
be conceded by the other side, that if I^ord |^.^°*^g ^^ 
Adolphus Vane had been returned at the former bribery and 
election, and had been found by a committee fo^er^elec 
gnihy of bribery, he would have been disquali- tion. 
fied from sitting for Durham on such election. 
Why should he escape because he was unsuc* 
ceeiffnl then? 

Mr. KnowUs repUed. 

The Committee (»ime to the following reso- 
lution :-^ 

^' That counsel' are not entitled to go into acts Jane 4. 
of bribery and treating aUejged to- have been 
committed at. the election for the city of Dur- 
ham in July, 1852*' (ttj). 

Upon the parties being called and informed 
of this resolution, 

Mr. Serjt. Kinglake stated that it had taken 
him by surprise, as be had only argued the ques- 

. (a) . Adt ameitdjaidlit tp th^s resolution w^ proposed by 
Mr. Bich to leave put the word '' not." The Committee 
divided on the question, " That the word ' not ' stand 
part of the! question :" — Aye, 1 ; Mr. Bich : Noes^ 4 j 
ilb. CroBsley, Mr. Greorge, Earl Mkrch, Mr. Bramston. 
Another amendment Was proposed by Earl March to 
leave out the words *f and treating." The Committee 
divided on the question, " That the words ' and treat* 
ing ' stand part of the question:" — Ayes, 3 ; Mr. Cross- 
ley, Mr. George, Mr. Bramston : l^oes, 2 ; Mr. Bich, 
Lord March. 
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tion with reference to bribery^ and had abstained 
from addressing the Committee as to the right 
of the petitioners to go into the question of 
treating by the sitting member at the former 
election. 

The Committee resolved : — 

''That counsel having stated to the Commit- 
tee that they had refrained from adducing arga- 
ments with which they were prepared, in respect 
to the admissibility of evidence relative to treat- 
ing, under an impression that the deliberation 
of the Committee would be confined to the ques- 
tion of bribery, the Committee wiU permit the 
argument to be re-opened, so far as it relates to 
the admissibility of evidence of treating at the 
election of July, 1852/* 

Mr. Knowles was then heard again on behalf 
of the sitting member, and 

Mr. Overend for the petitioners, who reUed 
chiefly on the words of the 22nd section of the 
.5 & 6 Vict. c. 102, contending that the disqua- 
lification attaching to a candidate at any elec- 
tion, who was guilty of treating within the mean- 
ing of that section, was that of being " incapa- 
ble of being elected, &c., during the parliament 
for which such election shall be holden ;*' and 
therefore that the Committee ought to go into 
evidence as to the allegation of treating at the 
former election, in order to determine whether 
the sitting member was capable of being elected 
at the last election. 

Mr. Knowles replied. 



CITY OF DURHAM. 27 

The Committee stated that they adhered to 
heir former resolution (a), 

George Ranson^ a witness^ having been exa- June 7. 
lined as to the circumstances under which he Convem- 
ad taken away a voter during the election, was agent of 
irther asked as to what had passed between him fitting men 

• -- __ _ « 1 . . 1 berafort- 

nd Mr. Ward, an agent of the sitting member, a night after 
)rtnight after the election, and sfter he had been ^^^^1?"^ . 
xamined by the agent for the petitioners. evidence. " 

Mr. Knowles objected to the question, on the 
round that the sitting member could not be 
eld responsible for the acts of his agents, after 
lie election had terminated ; that their duties 
eased with the election ; and conversations 
lierefore with them afterwards were not admis- 
ible in evidence. 

Mr. Seijt. Kinglake, contra, argued that Mr. 
Vard, having acted as agent during the elec- 
ion, any admissions made by him afterwards 
ith respect to matters referriag to the election 
ound the sitting member. 

Mr. Knowles having replied. 

The Committee resolved, 

'^ That the course of examination be conti- 
ued^' {b). 

■ ■ ' , 

(a) A motion was made by Earl March, " That coun- 
)1 are entitled to go into the question of treating at the 
lection of July, 1852." On the question being put, the 
ommittee divided : — Ayes, 2 ; Earl March, Mr. Bich : 
Toes, 3 ; Mr. Crossley, Mr. George, Mr. Bramston. 

(h) An amendment to this resolution was proposed 

N 8 ^^ 
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IntioDB. 



June 9. ^c Committee finally resolved^ 

Pinal reso. 1. ''That Lord Adolphus Yane is not duly 
elected to serve in this present parliament for 
the city of Durham/' 

2. ''That the last election for the said city is 
a void election/' 

'8. "That it was proved to the Committee 

that John Nicholson Atkinson was bribed by a 

payment of 5/. ; but that it was not proved that 

> such bribery was committed with the knowledge 

and consent of the sitting member/' 

by Mr, George, to leave oat all the words aflker "That 
the/* in order to insert the words, " examination may 
be pors^edi as acts of Mr. Ward to prove hid oontiniiing 
agency at the time to which the witness refers, but not 
as to declarations of Mr. Ward till that continuing 
agency be proved." The Conunittee divided on the 
question, " That the words proposed to be left out stand 
part of the question :"—^yM, 4; Lord March, Mr. 
Crossley, Mr. Eich, Mr. Bramston : Noe, 1 ; Mr- 
Greprge. 



278 



CASE XLV. 

BOROUGH OF TAUNTON. iW3. 

(second case.) 

The Committee was appointed on the 15th of June, 1853, and 
consisted of the following Members : — 

William Hatt, Esq., Gateshead, 
{Chairman), 



Boss Donnelly Mangles, Esq., 

Gaildford. 
Lord Ossnlston, Northiimber'> 

land, North. 



John H. H. Foley, Esq., Wor- 
cestershire, East. 

Hon. Gerard J. Noel, Rot- 
landshire. 



Petitioners : — Electors. 

Sitting Member petitioned againtt : — Sir John William 

Ramsden, Bart. 

Counsel /or Petitioners : — Mr. Macaulay, Q.C., and 

Mr. Slade, Q.C. 

Agents : — Messrs. Stephens and Hadow, Mr. Trenchard, and 

Mr. Beadon. 

Counsel for Sitting Member : — Mr. Seijt. Kinglake, Mr. Edwin 
James, Q.C., and Mr. Ffooks. 

Agents .-—Mr. Coppoek, Mr. Nelson, Mr. Lake, and 

Mr. Daniel. 



The usual preliminary resolutions with regard June 17. 
to the conduct of the case were a^eed to (a). Preliminary 

7^ ^ ' resolutions. 

The petition, after stating that at the last ?«*»*><>«• 



(a) Ante, ^,2, 
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election Henry Badcock^ Esq.^ and Sir J. W. 

Ramsden were candidates^ and that the latter 

Bribery and was returned^ alleged bribery and treating against 

treating at ^j^g sitting member and his agents^ and referring 

' to the former election, at which Sir T. E. Cole- 

brooke was an unsuccessful candidate, but who, 

on petition presented by him praying for the seat, 

was, by his agents, declared guilty of bribery 

Bribery and ^^^ treating, alleged that nearly all the voters 

treating at y^ho voted for Sir J. Ramsden had previoudy 

lonner elec« 

tion in- votcd for Sir T. E. Colebrooke under the infia- 
fluenced gjj^g ^f bribery and treating. It also charged 

election. durcss and intimidation against the agents of 
intimida- the sitting member, and prayed the House to 

declare his election and return to be null and 

void. 

Mr. Macaulay opened the case. 
Declaration William Coombes, a witness, whose father 
aiieged'to be ^^^ alleged to have been bribed, and who stated 
bribed that upon his father's return from the house of 

admissible ^i , itiii i* 

in evidence, oue Shrewbrooks he had shown him seven sove- 
reigns and two half sovereigns, was asked in 
examination in chief '^ Was anything said about 
what the money was for?" 

Mr. James objected to the question on the 
ground that it was hearsay evidence. 

Mr. Macaulay. — There are two answers to 
the objection : First, this is a statement accom- 
panying an act done ; secondly, the declaration 
of a voter alleged to have been bribed is admis- 
sible in evidence, although the sitting member 
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\ not affected unless agency on the part of the 
riber is established. 

The Committee decided that the question 
light be put. 

The sitting member himself and other wit- 
esses on his behalf having been examined. 

The Committee came to the following final June 22. 
esolutions for report to the House : — 

1. ''That Sir John William Ramsden. Bart., Final reso- 
3 duly elected a burgess to serve in this present ***"°"** 
parliament for the borough of Taunton/^ 

2. " That Thomas Coombes was bribed with 
he sum of 8/. to give his vote for the said Sir 
Tohn William Ramsden/^ 

3. ''That Charles Webber was bribed by 
Foseph Pitman with the sum of 7L to abstain 
rom giving his vote at the last election/' 

' 4. " That it was not proved that the aforesaid 
icts of bribery were committed with the know- 
edge or consent of the said Sir J. W. Ramsden 
)r his agents." ^ 

5. "That it appears to your Committee that 
10 means were employed by the said Sir J, W. 
Elamsden to procure his return for the borough 
)f Taunton at the last election, which were not 
itrictly legal and constitutional." 
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CASE XLVI. 
1853. BOROUGH OF CLITHEROK 

(second case.) 

The Committee was appointed on the 13th of July, 1853* 
and consisted of the following Members : — 

George Alexander Hamilton, Esq., Dublin UniTersity, 

{Chairman,) 



Isaac Butt, Esq., Youghal. 
Sir James Duke, Bart. , London. 
Sir Thomas Herbert, Dart- 



mouth. 
Samuel Laing, Esq., Wid 
District. 



Peiiiioners: — 1. Richard Fort, the defeated Candidate. 
2. Electors admitted to defend the return. 

Sitting Member: — J. T. W. Aspinall, Esq. 

Couruel for Petitioner against Return : — Mr. Seijt. Kinglake, 
Mr. £. James, Q.C., and Mr. Pigott. 

Agentt : — Mr. Coppock, Mr. Wheeler, and Mr. Dean. 

Counsel for Sitting Member, and for Petitioners admitted 
parties to defend Return: — Mr. Slade, Q.C., Mr. Rodwell, 
and Mr. Webster. 

Agents : — Mr. R. H. Wyatt, and Messrs. HaU and Baldwin. 



July 15. The usual preliminary resolutions with regard 
Preliminary to the conduct of the Case were agreed to (a), 
* and in addition thereto the following : — 



(a) Ante, p. 2. 
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''That with respect to objected votes, the 
Committee expect counsel to exhaust one class 
of objections before proceeding to another/' 

The petition of Mr. Fort, after stating that at Petition 
the last election the petitioner and Mr. Aspinall ^'^^ 
were candidates, and that the latter was re- 
turned, referred to the previous election, at July, 1852. 
which Mr. Aspinall was an unsuccessful candi- 
date against Mr. Wilson, who was unseated on 
petition, and stated that it was proved before 
the Committee so unseating Mr. Wilson, that at 
the election in July, 1853, t?ie said Mr, Aspinall Sluing <» 
had been guilty of corrupt practices, whereby he ^^ ^f , 
was incapacitated and ineligible from sitting, or corrupt 
being chosen to sit, in this present parliament for previous 
the said borough of Clitheroe. It then alleged ^^!ch he** 
that notice of such incapacity was duly given at was de- 
the last election to Mr. Aspinall and the dec- ^^^' 
tors, and that votes given for him were thrown incapacity 
away ; and complained that at the said last 8}^«'» *<> 
election for the said borough of Clitheroe bribery, BHb^^i&c. 
treating, and other illegal and corrupt practices at election 
were resorted to and used by the said Mr. ^tting ' ^ 
Aspinall, and by his agents, friends, partisans, member, 
and others on his behalf, with a view of corrupt- 
ing the electors. It prayed a scrutiny, and the Scrutiny. 
seat for the petitioner. 

The petition of electors, praying to be ad- Second 
mitted to defend the return, denied the allega- 
tions set forth in the petition of Mr. Fort, and Bribery and 
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treating by charged bribery and treating against Mr. Port 

petitioner j i . . 

and hu a^d his agents. 

agents. 

Mr. Serjt. Kinglake opened the case on behalf 

of the petitioner^ stating that he proposed to 

show acts of treating committed by the sitting 

member and his agents at the election in 1852^ 

which disqualified him from being a candidate 

at the election of 1853 ; and also acts of treating 

at the last election ; and that if he succeeded on 

one or other of these allegations^ he proposed 

further to go into a scrutiny. 

Where peti- Mr. James haying asked John Welsby, a wit- 

thiu'si^ng ^^^9 certain questions as to transactions whicli 

member, took place at the election for Clitheroe in 1852, 

corrupt Mr. Blade objected. — There is no allegation 

practices at i^ the petition sufficiently specific to allow the 

tion, and petitioner to go into evidence of matters con* 

w^'dtoted ^^c*®d ^*t *^a* election. Although the peti. 

not compe- tion charges that at the election of 1853 bribery, 

petitioner treating, and other illegal and corrupt practices 

to go into were resorted to and used by the said Mr. As- 

evidence of.-n -iii- ^i**-i i* i 

bribery or pinBll^ suid by his agents^ friends^ partizans^ and 

treating others On his behalf, with a view of corrupting 

mitted by the electors, there is no similar allegation, as 

sitting there should have been, with respect to the 

member , , * 

himself, or election of 1852. It is not competent, there- 

^th^h's*' ^^^^^ *^ ^^ petitioner to inquire into the pro- 
knowledge, ceedings of that election. 

Mr. James, contra, — The petition charges 
that at the election in July, 1852, the said 
Mr. Aspin^m had been guilty of coiTupt prae- 
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tices^ whereby he was '^ incapacitated tod in- 
eligible from sitting, or being chosen to sit^ in 
this present parliament/^ that in substance^ 
therefore^ charges him with having, by himself 
or his agents, been guilty of bribery or treating 
at that election. 

Mr. Slade replied. 

The Committee resolved, 

''That under the general allegation, contained July is. 
in the petition, of 'corrupt practices' at the 
election of 1852, ' whereby the said John Thomas 
Walshman Aspinall was incapacitated and in- 
eligible from sitting, or being chosen to sit, in 
this present parliament, for the said borough of 
Clitheroe,' it is competent to the petitioner to 
give evidence of bribery or corrupt treating, 
under the 5 & 6 Vict. c. 102, at or previous to 
the election of 1852 ; but inasmuch as the alle- 
gation of the petition, as regards that election, 
is confined to a charge of corrupt practices 
against Mr. Aspinall, without such specific men- 
tion of his agents as is contained in the subse- 
quent allegation with reference to the election 
of 1863, the Committee are of opinion that evi- 
dence of bribery and corrupt treating cannot be 
admitted under the terms of the petition as 
regards the election of 1852, unless it shall be 
proved that such bribery or corrupt treating 
were committed by Mr. Aspinall himself, or by 
an agent with his consent or knowledge,^ 



» 



Evidence was then given on the part of the 
petitioner, of various acts of treating at the elec- ^ 
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tion of 1862^ within the terms of the aboye 
July 27. resolution^ and the sitting member himself 

haying been examined on his own behalf^ 
July 28. The Committee resolved^ 

1. '^ That John Thomas Walshman As]^nall| 
Esq.^ being a candidate at the election for the 
borough of Clitheroe, held in July, 1852, was 
guilty of treating at such election/^ ^ 

2. '^That the previous resolution is not 
founded on a disbelief of the evidence given by 
the sitting member yesterday, but becau8e,up(Ni a 
review of the entire transactions, tlDe Committee 
have felt bound to regard Mr. Aspinall within 
the meaning of their former resolution .of the 
18th of July, as a consenting party to the illegal 
expenditure proved to have been sanctioned by 
Mr. Baldwin, irrespective of the question of Mr. 
Aspinall's personal cognizance of the acts of 
treating.'^ 

3. " That John Thomas Walshman Asinnallj 
Esq., is not duly elected a burgess to serve in 
this present parliament for the borough of 
Clitheroe.'' 

July 29. Mr. Serjt. Kinglake then proceeded with 
Where sit- the scrutiny, and attacked the vote of Robert 

ting mem- y. , . / x 
ber, who Dewhurst (a). 



(a) Before attacking this vote it was attempted to 
be argued on the part of the petitioner that the fifth 
resolution of the first Clitheroe Committee (h) " That 



(i) Ante^ p. 34. 
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It was shown that notice of Mr. AspinalFs had been 
disqualification was posted throughout Clitheroe^ formo^c^ 
and that the voter was served with a copy of the tioii tsfound 
notice before polling. StSeon 

After such evidence had been given^ the ■«'>»?i'"«"* 
Ohairman stated that the Ck>mmittee were satis- goQty of 
fied that notice had been properly served on the *"?*^??_^ 

, sQCb fofiner 

voter^ but desired counsel to argue the point as dection, 
to the eflTect of the notice. for Wm ^iS° 

Mr. Serjt. Kinglake contended that the effect sabseqaent 
of the service of the notice was to render the ^^noticc 
vote thrown away, relying on the authority of the of dlsqna- 
Horsham case (a) and the cases therein cited. ^^^ thrown 

Mr. Rodwell^ contra^ cited the Cheltenham <iw&y« 
case (i), and the authorities relied on before that 
Committee ; and ai^ed that it would be un£Edr 
to the voter, and might interfere with the free 
exerdse of his frandiise if he were to feel that 
his vote might be lost by a disqualification aris- 
ing from facts, of the truth of which he could 
form no opinion, and which might upon inquiry 
by a competent tribunal turn out to be un- 

extensive and Bystemetio treating, togethor with other 
oorrnpt and illegal practices, prevailed at the last elec- 
tion for the borough," amounted to an adjudication of 
Mr. Aspinall's disqualification to be elected, and was 
evidence also of notoriety as regarded treating by Mr. 
Aspinall and his agents at that election ; but after hear- 
ing counsel on both sides, the Committee resolved, 
'* That the resolution of the Clitheroe Election Com- 
mittee of the 28th February 1853, is inadmissible as 
evidence of notoriety as regards treating by Mr. 
Aspinall, or his agents, at the election in 1852.' ' 
(a) -1 P. E. & D. 267. (5) 1 P. E. & D. 236. 
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founded ; and that a candidate allied to be dis- 
qualified would be placed in a worse position 
than an opponent against whom no disqualifies^ 
tion was alleged. 

The Committee unanimously resolyed^ 
*' That the vote of Robert Dewhurst be re- 
tained on the poll." 

Mr. Pigott then abandoned the further prose- 
cution of the scrutiny. 

The Committee then came to the following 
resolutions : — 

1. '^ That the last election for the borough of 
Clitheroe is a void election {a). 

2. ^' That an objection having been made by 
the counsel for the sitting member^ arising out of 
the peculiar frame of the allegation of the peti- 
tion with reference to the election of 1852^ the 
Committee^ on the 18th of July, came to the 
following resolution : — ' That under the general 
allegation contained in the petition of '^ corrupt 
practices'^ at the election of 1852, ^^ whereby 
the said John Thomas Walshman Aspinall was 
incapacitated and ineligible from sittings or being 
chosen to sit^ in this present parliament^ for the 
said borough of Clitheroe/' it is competent to the 
petitioner to give evidence of bribery or corrupt 
treating^ under the 5 & 6 Vict. c. 102^ at or 



(a) This and the following resolutions, together with 
resolutions Nos. 1 and 3 of the 28th July, p. 280, were 
'ted to the HoxiAe. 
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preyions to the election of 1852 j but inasmuch 
as the allegation of the petition as regards that 
election is confined to a charge of corrupt prac- 
tices against Mr. Aspinall^ without such specific 
mention of his agents as is contained in the 
subsequent allegation with reference to the 
election of 1853^ the Committee are of opinion 
that evidence, of bribery and corrupt treating 
cannot be admitted under the terms of the pe- 
tition^ as regards the election of 1852^ unless it 
shall be proved that such bribery or corrupt 
treating were committed by Mr. Aspinall him- 
self^ or by an agent with his consent or know- 
ledge/ '' 

3. ^' That, in accordance with this resolution, 
the Committee received evidence of various acts 
of treating proved to have been committed with 
the sanction of Mr. Hartley Baldwin, the 
authorized conducting agent of the sitting mem- 
ber, and of Mr. Hall, Mr. Baldwin's partner, 
and also of the recognition by these gentlemen 
of bills for expenditure in treating under cir- 
cumstances which raised the primSL facte pre- 
sumption that such acts were done with the 
knowledge and consent of Mr. Aspinall. '^ 

4. ^^ That Mr. Aspinallhaving tendered himself 
for examination, and having denied any personal 
cognizance of these illegal acts, the Committee, 
in coming to the resolution that Mr. Aspinall 
had been guilty of treating, thought it right to 
add that such resolution is not founded on a 
disbelief of the evidence given by the sitting 
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member yesterday^ but because^ upon a reyiew 
of the entire transactions^ the Committee have 
felt bound to r^ard Mr. Aspinall within the 
meaning of their former resolution of the 18tli 
of J^uly^ as a consenting party to the ill^al ex- 
penditure proved to have been sanctioned by 
Mr. Baldwin^ irrespective of the question of 
Mr. Aspinall's personal cognizance of the acts 
of treating.^^ 

5. '^ That the decision of the Committee is ex- 
clusively founded on the proceedings which took 
place at the election of July^ 1852, respecting 
which they fully concur with the former Com- 
mittee^ who reported to the House^ on the 28th 
of February last, ' that extensive and systematic 
treating prevailed ;' and they are of opinion that 
the practice of opening public-houses and indis' 
criminate encouragement of drinking then took 
place, on both sides, to an extent most mischie- 
vous and demoralizing. As regards the subse- 
quent election of 1853, however, they think it 
right to state, that no evidence was offered in 
support of any charge of treating or other cor- 
rupt practices, and that, on the contrary, firom 
the evidence which came incidentally before 
them, the Committee have no reason to believe 
that such election was improperly conducted. 
Under these circumstances, the Committee do 
not feel called upon to recommend the suspen- 
sion of the writ, or any special measure with 
regard to the borough of Clitheroe.'^ 

6. *' That, from the proceedings before the 
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Committee^ they think it right to draw the 
attention of the House to the unsatisfactory 
state of the law, with r^ard to the effect of 
notice to electors in the case of a candidate 
who is returned by a majority of votes. By the 
common law the principle seems to be firmly 
establishedj, that where a candidate is in point 
of fact disqualified at the time of an election, all 
votes given for him with knowledge of the fact 
upon whicli such disqualification is founded> 
must be considered as thrown away. This know- 
ledge may be established either by distinct notice 
or by notoriety, and it will in all cases be in- 
ferred, that where the voter is aware of the facts, 
he is aware bf the legal deduction from those 
facts, however intricate and doubtful such de- 
duction may be. It is obvious that on these 
principles it maybe contended, that in all cases, 
without Exception, where notice of disqualifica- 
tion is served on. a sufficient number of voters 
of the majority, and where the fact of such dis- 
qualification existing at the time of the election 
is subsequently established, the candidate who 
was in a minority on the poll is entitled to the 
seat, and some cases before election committees 
appear to have been decided on principles which 
lead inevitably to this conclusion. On the other 
hand, other 6ases point to the conclusion, that 
to give effect to the notice, the disqualification 
must be founded on some positive and definite 
fact, existing and established at the time of the 
polling, so as to lead to the fair inference of wil- 



286 ELECTION CASES. 

ful perverseness on the part of the electors Yoting 
for the disqualified person. The Committee^ in 
deciding this case^ have nnanimoosly adopted 
the latter view, which they believe to be in ac- 
cordance with the sound constmction of the law, 
as well as with justice and reason. At the same 
time they cannot but feel that the cases are so 
contradictory, that future committees may, as 
previous committees have done, come to a differ- 
ent conclusion on the same state of flEu^ts, and 
they consider it therefore most desirable that, 
as regards the elections of members of parlia- 
ment, the law should be distinctly defined by 
some statutory enactment. That the Conmiit- 
tee, while they do not consider it within their 
province to suggest the remedy which it may 
seem fit to the wisdom of parliament to adopt, 
yet think it right to point out that under the 
administration of the present law, as sanctioned 
by some precedents, not only, may injustice be 
done to constituencies by being represented by 
persons whom the majority of electors have de- 
liberately rejected, but also that each individual 
voter may be placed in a position of hardship 
and difficulty if, upon the mere assertion of an 
opposing party that a disqualification exists, the 
truth or falsehood of which he may have no 
means of ascertaining, he is to exercise his firan- 
chise at the risk of his vote being thrown away, 
if on subsequent investigation the existence of 
that disqualification should be established.^' 
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CASE XLVII. 

BOROUGH OF PETERBOROUGH. 1853. 

(second case.) 

The Ck)mmittee was appointed on the 8th of August, 1853, 
and consisted of the following Members : — 

James Milnes Gaskell, Esq., Wenlock, 
{Chairman,) 

John Robert Mowbray, Esq.^ 

Durham City. 
William Arthur Wilkinson, 

Esq., Lambeth. 



Hon. Francis Scott, Berwick- 
shire. 

John Abel Smith, Esq., Chi- 
chester. 



Peiitumert : — 1. Thompson Hankey, jun., the unsuccessful 

Candidate. 
2. Electors. 

Sitting Member : — George Hammond Whalley, Esq. 

Counsel for Petitioners: — Mr. E. James, Q.C., 
and Mr. Rodwell. 

Agent: — Mr. Baker. 

Counsel for Sitting Member : — Mr. Seijt. Allen and 

Mr. W. H. Cooke. 

Agent : — Mr. Coppock. 



The petitions^ which were nearly identical^ Petitions. 
after setting forth the previous election of De- j^^^^ 
cember 4th, 1863, at which Mr. G. Comewall previous 
Lewis and Mr. Whalley were candidates, and ^hkh was 
the latter was returned, alleged that Mr. Whal- avoided on 
ley had been guilty of bribery and treating at ^ 

o 
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such preYioos election of the 4th December; 
that a petition had been presented against his 
return^ and that the Committee had come to 
certain resolutions, inter alia, in substance as 
follows : — " That Geoi^ Hammond Whalley 
was not duly elected to serve in this present 
parliament for the city of Peterborough/'— 
^' That the last election for the said city was a 
void election ;" — aud the said Committee further 
resolved, " That Greorge H. Whalley was guilty 
of treating at the last election for the city of 
Peterborough ;'' that the said resolutions of the 
said Committee were duly reported to the 
House, and were ordered to be entered on the 
journals, and were accordmgly entered thereon. 
The petitions went on to state that a new writ 
Mr. Whal. was issued ; that Mr. Whalley, although inca- 
ley, though pacitated, became a candidate, together with 

incapaci- r ^ ^ o 

tated, again Mr. Hankey ; that notice of Mr. Whalley's in- 
elected, eligibility was duly served on the electors, and 
given to and read by the returning officer ; that 
votes given to him after such notice were thrown 
away, and ought to be struck off the poll; and 
that thereby Mr. Hankey had a majority of 
Seat prayed good and legal votes. They prayed a scrutiny, 

niJkey, ^^^ ^^^ ^®** ^^^ ^^- Hankey. 

Preliminary The usual preliminary resolutions with re- 
rcso utions. ^^^^ ^ ^j^^ conduct of the case were agreed 

to {a), 

5 ^ 

(a) Ante, p. 2. 
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Mr. Jame$ opened the case on behalf of the Where, oq 

_j.j- petition 

petitioners. aUeging 

The following entry in the votes and proceed- bribery and 
ings of the House of Commons^ dated 8th of committee 
June. 1853. was admitted in evidence and read : ^*^e.<^- 

termtned 

** Peterborough Election. election to 

*' House informed, that the Committee had ^ Jj^"** 

determined — that sitting 

''That George Hammond Whalley, Esq., is^^gnJty 

not duly elected a citizen to serve in this present of treating, 

parliament for the city of Peterborough. ^^L^Sd " 

"That the last election for the said city is a from being 

. " candidate 

▼Old election. at ensuing 

'' And the said determinations were ordered e^^^wj* 

and TOtes 

to be entered in the journals of this House. given for 
'' House further informed, that the Commit- **^5 ^ 

/ notice of 

tee had agreed to the following resolutions : — sach dis- 
''That George Hammond WhaUey, Esq.,g^^- 
was guilty of treating at the last election. thrown 

" That it was proved to the Committee that g^ Jnds^Sf 
John Bawson Edwards was bribed with the such deter- 
pa3rment of 5/. by some person unknown; but and reto- 
it was not proved that such bribery was com- ''*'*^ ?^°" 

1-111 1-1 <•! '^ot be in- 

mitted with the knowledge or consent of the quired into 
sitting member. **y "°,*^- 

\r . , , quent 

*' Report to he on the table.'' committee. 

Due service of certain notices on the returning 
officer and on electors, and the distribution and 
posting of placards throughout the city of Peter- 
borough before, at, and during the last election, 
were admitted by the counsel for the sitting 

o2 
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member. These notices and placards set forth 
the determinations and resolutions of the former 
Committee, and allied the disqualification of 
the sitting member, and gave notice that all 
votes given in his fitvoor would be thrown away. 

Mr. Rodwell stated that that was the case of 
the petitioners, as far as related to the disquali- 
fication of the sitting member. 

Mr. Cooke, for the sitting member. — ^Pirst, 
the former Committee were not justified by the 
facts in coming to the resolutions which they 
reported. There was nothing before them to 
show that the entertainment which was given 
by the sitting member was for the purpose of 
corruptly rewarding the voters who attended it, 
and he proposed to give in evidence the minutes 
of the former Committee with a view to shew 
that their decision was not warranted by the facts. 

Mr. Rodwell. — It is not competent for the 
counsel for the sitting member to go into the 
evidence given before the former Committee, or 
to question the correctness of their resolutions, 
which must be considered conclusive {Kircud* 
bright y 1 Lud. 72). 

Mr. Cooke having been heard in answer to 
this objection. 

The Committee came to the following reso- 
lution : — 

'^That the Committee are of opinion that 
they are confined to the report of the last Com- 
mittee, and cannot inquire into the grounds 
upon which that report was agreed to. They 
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are consequently of opinion that counsel are not 
entitled to refer to the minutes of evidence given 
before the Committee. If the counsel for the 
sitting member claims a right to argue upon 
the facts given iij evidence before the last Com- 
mittee^ the Committee are ready to hear him on 
the question of such legal right, to which they 
beg that his argument may be strictly confined/' 
Mr. Cooke, in continuation of his argument. 
—The decision of the former Committee, which 
operated as a judgment, is that part which 
declared that Mr. Whalley was not duly elected, 
and that the previous election was a void elec- 
tion. If the Committee had stopped there, Mr. 
Whalley was entitled to become a candidate at 
the ensuing election. The further resolution of 
the Committee as to treating is not binding 
on two grou^ids — first, it is bad in point of 
law ; for there is no disqualification created by 
the 5 & 6 Vict. c. 102, for treating after the 
election, unless it be for the purpose of ^' cor- 
ruptly rewarding** the voters. If it were in- 
tended, therefore, to create a disqualification 
under that statute, the resolution should have 
been '' that Mr. Whalley had been guilty of 
corruptly rewarding the electors.*' Secondly, 
the resolution not having been confirmed by 
the House of Commons, under the powers of 
the 11 & 12 Vict. c. 98, s. 87, is not binding 
in point of law. A '^ determination** of an elec- 
tion committee, come to under the 86th section 
of that statute, is expressly made ^^ final between 
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the parties to all intents and purposes -f^ but the 
87th section provides^ that if a committee '' come 
to any resolution other than the determination 
above mentioned^ they shall^ if they think pro- 
per, report the same to the House for their opi- 
nion, at the same time that they inform the 
House of such determination ; and the House 
may confirm or disagree with suck resolution, 
and make such orders thereon as to them seems 
proper/^ If any motion had been made in the 
House to confirm this resolution, it would have 
been open to Mr. Geach, who appears to have 
dissented from it, to take the opinion of the 
House as to whether it was right in point of 
law; and nothing having been done in the 
House with reference to it, the resolution 
amounts to nothing more than an expression 
of opinion on the part of the majority of the 
Committee, which cannot have the effect of a 
judgment; and this Committee, therefore, are 
not estopped by it from inquiring into the fiacts 
connected with the previous election. 

The Committee resolved : — 

^^ That the Committee request the counsel for 
the petitioners to direct their attention to the 
effect of the 86th and 87th sections of the 11 & 
12 Vict. c. 98, on the points raised by the coun- 
sel for the sitting member/' 

Mr. James, — The fallacy in the ai^ument on 
the other side, is in saying that the resolution 
of the last Committee, which states that Mr. 
Whalley was guilty of treating, is a resolution 
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made under the 87th section of the 11 & 12 
Vict. c. 98. It is made under the 86th section^ 
as explaining the ground upon which the Com- 
mittee determined that the election was void ; 
it is collateral to that finding. Under the 86th 
section the Committee has only power to deter- 
mine whether '^ the sitting members^ or either 
of them^ or any and what other person were duly 
returned or elected, or whether the election be 
void, or whether a new writ ought to issue/* 
But inasmuch as petitions usually state several 
grounds on which the election should be held a 
void election, it has always been the practice of 
committees to state the particuliir ground or 
grounds on which they have decided the election 
to be void. And a resolution so come to is 
absolutely binding. 2nd Sauthwark case (a) ; 
Newcastle'Under-Lyne case {b). The resolutions 
mentioned in the 87th section are of quite a dif- 
ferent character. If a committee think that a 
witness should be prosecuted, or that a commis- 
sion of inquiry should issue, it is their duty to 
report their opinions, in the shape of resolutions, 
to the House, who either adopt them or not, at 
their discretion. The Chatham case {c) ; 1^/ Stiff o 
case {d) ; 1st Clitheroe case (e), are instances in 
which such special resolutions were come to. 

Mr. Cooke was heard in reply, and cited the 
Carlisle case (/) . 

{a) Clifford, 131. {d) Ante, p. 256. 

(h) B. & Aus. 564. (e) Ante, p. 34. 

(c) Ante, p. 42. (/) 1 P. R. & D. 60. 
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The Committee resolved : — 

"That George Hammond Whalley, Esq., 
having been declared by a Committee of the 
House of Commons to have been guilty of treat- 
ing at the preceding election for the cit;^ of 
Peterborough^ and the election for the said city 
having been avoided, was incapable of being 
elected at the election which took place in con^ 
sequence of such avoidance/' 

" That George Hammond Whalley, Esq., is 
not duly elected a citizen to serve in this pre- 
sent parliament for the city of Peterborough/' 

Mr. Rodwell stated that he would proceed with 
the case as one of scrutiny, and would attack 
the votes of those electors on whom service of 
the notice of the disqualification of the sitting 
member had been admitted, and submitted that 
if he should succeed in striking their votes from 
the poll, so as to place the sitting member in a 
minority, he would be entitled to call on the 
Committee to declare Mr. Hankey, the unsuc- 
cessful candidate, duly elected. 

Vote op William Headdby. 

Service of the notice of the disqualification of 
Mr. Whalley on this voter was admitted. 

Mr. Rodwell submitted that the effect of the 
notice served on the voter was to make his vote 
entirely lost and thrown away. 

Mr. Cooke in favour of the vote. — The dis- 
qualification of Mr. Whalley should have been 
notorious, in order to make the votes given for 
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him thrown away. How can the Committee 
hold that an elector knew that the eflfect of the 
finding of the former Committee was to make 
Mr. Whalley ineligible, when they have only 
arrived at that conclusion after much delibe- 
ration ? , 

The Committee resolved, " That the vote of 
William Headdey be struck oflF the poU.^^ 

Other votes were then, on similar grounds, 
struck off the poll, until Mr. Hankey was in a 
majority. 

The Committee then resolved : — 

^' That Thomson Hankey, Jun., Esq., is duly Final reso- 
elected, and ought to have been returned a citi- " ^^^' 
zen to serve in this present parliament for the 
city of Peterborough'* (o) . 

(a) This resolution, together with the two resolu- 
tions, ante, pp. 293, 294, were reported to the House. 
On Feb. 3, 1854, Mr. Bankes presented a petition to 
the House from two electors of Peterborough, praying 
to be allowed to present a petition against the return of 
Mr. Hankey, on the ground that inasmuch as the reso- 
lution of the Committee had been come to only Jive 
days before the prorogation of parHament, the parties 
had not had an opportunity of presenting a petition 
within fourteen days after the return of Mr. Hankey. 
But a motion made to this effect was negatived without 
a division. See H{insard, vol. cxxz. p. 219. 



03 



296 



CASE XLVIII. 
1854. BOROUGH OP SLIGO. 

(second case.) 

The Committee was appointed on the 16th of March, 1854, 
and consisted of the following Members :— 

Right Hon. Sir Francis T. Baring, Bart., Portsmonth, 

{Chairman,) 



Edward Ellicc, Esq., St. An- 
drew's District. 

Sir James Boiler East, Bart., 
Winchester. 



Hon. Peter John Locke King, 

Surrey, East. 
John Henry PhiUips, Esq., 

Hayerfordweat. 



Petitumert : — 1. Richard Hand Wood, an Elector. 

2. John Patrick Somers, a Candidate. 

3. Edward Rochfort, an Elector. 

Sitting Member : — John Sadleir, Esq. 

Counsel for let Petitioner : — Mr. Webster. 

Agenti : — Mr. Spofforth and Mr. Peyton. 

Agenta for 2nd Petitioner : — Messrs. Law, Holmes, 

and Co. 

No person appeared in support of the Petitioner £. Rochfort. 

Countelfbr Sitting Member : — Mr. E. James, Q.C., and 

Mr. Iloddleston. 

Agentt .-~Mr. Coppock and Mr. Walker. 



March 18. Thj. usual preliminary resolutions with regard 
Preliminary ^ ^^ conduct of the case were agreed to (a) . 

resolutions. 2 ^ ^ 

(a) Ante, p. 2. 
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The petition of R. H. Wood, after stating Petition of 
that at the last election John Sadleir, Esq., 
John Patrick Somers, Esq., and John Hanly 
were candidates, and that J. Sadlier, Esq., was 
returned, alleged bribery and treating against Bribery and 
the sitting member and his agents, and con- treating. 
tained charges of intimidation, outrage, violence. Outrage, 
and abduction of voters. It also complained of * . "*^**^"* 

'■ Misconduct 

the conduct of the returning officer, and prayed of retum- 
a scrutiny and the seat for Mr. Somers. 1°*^ °^*^®''' 

*' Scrutiny. 

The petition of J. P. Somers contained similar Petition of 
allegations- J.P.Somers. 

The petition of E. Bochfort alleged various Petition of 
illegal acts of Mr. Somers, the defeated candidate, f'^^^' 
both at the last and the previous election, and nie^i acts 
prayed the House to declare the last election to ^^ ^^^ So- 

t ,, , .. mersatlast 

be null and void. and pre- 

vious elec- 

Mr^ Webster opened the case on behalf of the where peti- 
first petition, and having called witnesses intionaUeged 
support of the charge of bribery, applied to the treating, 
Committee to come to a decision on that part outrage, ab- 
of the case before proceeding with the remaining misconduct 
allegations of the petition. office"™^"*^ 

Mr. James objected to the proposed course, Committee 
as being contrary to that usually followed by bribery** 
Committees. — The petitioners should either now casesshould 
call evidence on the remaining all^ations, or cWedon be- 
abandon them. fore going 

The Committee resolved, allegations. 
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" That the cases of bribery be. gone through 
and completed and decided upon in the first in- 
stance^ and the Committee will not call upon 
the counsel for the petitioners to state what 
course he will pursue as to the other allegations 
of the petition/^ 

Adjourn- Mr. James, upon the above resolution being 
wanted communicated to the parties, applied for an ad- 
journment. His application was granted by the 
Committee. 

March 22. Evidence having been called on behalf of the 
After case gittinff member in answer to the case made by 

dosed on *^ , , •' 

both sides, the other side, and one Henry Simpson, who 

ness cidTed ^^^ "^^^ sworn to have bribed voters, and who 
and exa. was alleged to be an agent of the sitting mem- 

CoramittM ^®^' having been called and examined by the 
application Committee, 

tionerto ^^' ^6&*/ernow applied, in consequence of 
call further what had come out in the examination of the 
questions of witness, to be allowed to call further evidence 
bribery and q^ ^\^q question of bribery and also of a^rencv. 

agency re- , . ^d j 

fnsed. The Committee, without calling on the other 

side, refused the application. 

The Committee came to the following final 

resolutions for report to the House : — 

Final reso- 1. "That Alexander Slater was bribed by 

utious. Henry Simpson with 25/. to refrain fix)m giving 

his vote to John Patrick Somers, Esq., at the 

last election, which sum he afterwards gave up." 
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^'That James Kerr was bribed through his 
wife by Henry Simpson to vote for John Sad- 
leir, Esq., or not to vote at all at the last elec- 
tion, which sum she afterwards returned/^ 

3. " That Samuel Gilmore was bribed with 
30/. by Henry Owen O^Connor, since deceased, 
to refrain from giving his vote to John Patrick 
Somers, Esq., at the last election." 

4. "That it has not been proved that the 
aforesaid acts of bribery were committed with 
the knowledge or consent of the said John Sad- 
leir, Esq., or his agents." 

5. "That John Sadleir, Esq., is duly elected 
a burgess to serve in this present parliament for 
the borough of Sligo." 
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CASE XLIX. 
1854. BOROUGH OF DUNGARVAN. 

The Committee was appointed on the 21it of March, 1854, 
and consisted of the following Members :-^ 

Right Hon. Joseph Napier, Dublin University, 

(Chairman.) 



Henry James Baillie, Esq., 

Inverness- shire. 
Hon. Henry Brand, Lewes. 



Captun Gladstone, Devizes. 
William Philip Price, Esq.; 
Gloucester. 



Petitioner : — William Henry Gregory, the defeated Candidate. 

Sitting Member : — John Francis Maguire, Esq. 

Counsel for Petitioner : — ^Mr. E. James, Q.C., Mr. Hoddleston, 

and Mr. W. P. Hale. 

Agenti : — Messrs. Holmes and Co., and Mr. Macniven. 

Counsel/or Sitting Member: — Mr. Rowe, Q.C., Mr. Keane, 

and Mr. Sullivan. 

Agents : — Messrs. Crean and Creuse, and Mr. Pierce 

Fitzgerald. 



March 23. The usual preliminary resolutions with regard 
Preliminary to the conduct of the case were agreed to (a), 

resolutions. 

Petitions. rrjjg ^^ petitions of Mr. Gregory, which 
were nearly identical, after stating that at the 



(a) Ante^ p. 2. 
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last election Mr. Maguire and the petitioner 
were candidates^ and that the former was re- 
turned, referred to the previous election in July, Previous 
1852, and stated that at that election M.r.f^^^''^^ 
Maguire and Mr. Edmund O'Flaherty were can- 
didates, and the former was returned ; that in 
November, 1852, Mr. O^Flaherty presented a 
petition against the return, alleging want of 
qualification, bribery, and treating against Mr. 
Maguire, and praying the seat ; that a corrupt Petition 
compromise was entered into between Mr. if^^ 
O^Flaherty, which resulted in the withdrawal of compro- 
such petition j that such bribery and treating""® * 
and corrupt compromise were at the last election treating' 
acknowledged by Mr. Maguire, and were noto- rjjjjjfi*^. 
rious in the borough ; that at the last election tionatboth 
Mr. Maguire was not duly qualified by estate, * °"'" 
and was also guilty of bribery and treating; 
that notice of such want of qualification, and of service of 
the bribery, treating, and compromise relating notice? on 
to the former election, as well as of the bribery and return- 
and treating practised at the last election, was ^°^ officer. 
served on the electors ; that a notice was served 
on the returning officer calling on him to return 
Mr. Gregory, and another notice was served on 
Mr. Maguire cautioning him not to require the 
returning officer to return him, but that such 
notices were disregarded. They prayed a scru- Scrutiny. 
tiny, and the seat for Mr. Gregory. 

• 

Mr. James opened the case, and proposed to Where pe- 
give evidence of transactions which took place at {gi^^^at 
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Bitting and with reference to the previous election for 

was by ^^^ borough in 1852. 

himself Mr,. Rowe objected that it was not competent 

agents to the petitioner to take the course proposed. 
gmity of M|. James was heard in answer to the objec- 

bribery and , ** 

treating at tion, and 

£?hf *"■ ^^- ^^^^ ^^y^S replied, 
return to The Committee resolved, 
not^^e^n*^ "That the counsel for the petitioner be 
impeached, allowed to go into evidence in support of the 
that it was allegations in the petitions, relative to transac- 
competent tions which took place at the election in 1852, 
tioner to which are charged in the petitions as rendering 
gointoevi- j^q sitting member incapacitated and ineligible 
such treat- to serve in this present parliament, and not qua- 
ing, but not j jg^^ ^ ^ Candidate, or entitled to be returned 

into evi- ^ / 

dence of at the last election in 1853 ^' (a) . 

bribery. 

Jeremiah Kelly, a witness called on behalf of 
the petitioner, being asked by Mr. James as to 
an act of bribery alleged to have been committed 
at the election of 1852, 

Mr. Rowe applied to the Committee to strike 
out from the minutes the answer to such ques- 
tion, on the ground that the last resolution of 
the Committee applied only to cases of treating^ 
and not to alleged acts of bribery. 



{a) The Committee divided on this resolntion: — 
Ayesy 4 ; Mr. Price, Mr. Brand, Mr. Napier, Captain 
Criadstone : Noe, 1 ; Mr. Baillie. 
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Mr. James was heard in answer to the ob- March 28. 
jection. 

Mr. Rowe having replied. 

The Committee resolved, 

" That the counsel for the petitioner proceed 
with evidence to establish the charge of corrupt 
treating at the election of 1852, and that the 
consideration of the admissibility of evidence as 
to the charges of bribery at that election be 
reserved until the part of the case as to treating 
be first heard, and that the last answer of the 
witness be expunged, as at present not admis- 
sible/^ 

Mr. James having subsequently proposed to 
go into evidence to establish the charges of 
bribery alleged to have taken place at the elec- 
tion in 1852, 

The Committee resolved, March 29. 

" That the counsel for the petitioner is not at 
liberty to go into evidence to establish the 
charges of acts of bribery with money, alleged 
to have taken place at the election of 1852/^ 

The arguments of counsel and the reasons for 
the decision of the Committee fully appear in 
the elaborate judgment delivered by the learned 
Chairman, which was as follows :— 

^' The petitioner in this case relies on a dis- 
qualification of the sitting member by reason of 
alleged acts of bribery and corrupt treating, which 
are charged to have been committed during the 
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previous election for the borough of Dungarvan^ 
which was holden on the 12th of July^ 1862. 
It is insisted that the commission of these acts^ 
and the public notice of the disqualification said 
to be thereby occasioned^ disentitle the sitting 
member to be returned at the last election for 
this borough^ which took place in August^ 1858; 
and which is properly the subject of the present 
inquiry/* 

After stating the effect of the petition he pro- 
ceeded: — 

" So far as the allegations in the petition refer 
to corrupt treating at the election of 1852> for 
the purpose of corruptly influencing or corruptly 
rewarding voters, &c., with meat^ drink^ enter- 
tainment^ or provision, it is quite open to the 
petitioner to offer evidence sufficient to make 
out a case of disqualification of the sitting 
member, disentitling him to be returned at the 
election of 1853, if the case can thus be brought 
within the provisions of the 5 & 6 Vict. 
c. 102, s. 22. 

" This section creates a disability which con- 
tinues during the parliament for which the 
election is holden, in relation to which an 
offence against its enactment shall have been 
committed by a candidate. But a gift of money 
to a voter is not within its terms ; and when we 
compare the language of this 22nd section with 
that of the 20th section of the same Act, or with 
the provisions of the Act of the 7 & 8 Will. 3, 
c. 4, to which this 22nd section expressly refers 
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in its preamble^ it would seem to be the natural^ 
if not the necessary consequence^ that this 
22nd section should be confined to corrupt 
treating^ and should not be extended to the 
case of bribery by a gift of money. This is the 
construction which we have already given to it 
on a former day^ and by which we still abide. 

'^ But then it is contended on behalf of the 
petitioner^ by the learned counsel who appear 
for him^ that the allegation as to bribery with 
money at the election of 1852^ is still available^ 
under the statute of 7 & 8 Will. 3^ c. 4 (that is 
the English Act), with which the 85 Geo. 8, 
c. 29, s. 19 (that is the Irish Act, and therefore 
jnore properly applicable to this case) substan- 
tidly, though not verbally, corresponds. 

''By this latter Act, no person elected to 
serve in parliament, after the vacancy shall have 
happened, to supply which the election shall be 
held, shall give, present, or allow any money, &;c.^ 
to any person having a vote at such election, or 
make any promise, &c., to give or allow money, 
&c., in order to be elected, or for being elected 
to serve in parliament, for any county, city, or 
borough, and every person so giving, &c., shall 
be, and is thereby declared to be, disabled and 
incapacitated to serve in parliament upon such 
dection for such county, city, or borough. 

" I have merely glanced at the diflPerence in 
the language of the statute of William, and the 
section of the Irish Act which was passed in 
1795. Upon the statute of William several 
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questions had arisen from time to time^ and 
some differences of opinion with regard to its 
true meaning. In the Commons' journals it 
appears that when the bill was first introduced, 
the words of it were ' shall be disabled to sit in 
parliament ;' but on the third reading, as stated 
in the 11th volume of the Commons' journals^ 
page 387, certain words were proposed to be left 
out, namely, ' and shall suffer and undergo such 
pains, punishments,' and so on. These were 
left out of the bill, and an amendment was pro- 
posed to be made on the third reading, by in- 
serting 'upon such election;' so that these 
latter words were advisedly introduced upon 
the third reading of this Act of William. 

" Now upon this Act of William there ap- 
pears to have been (as I have stated) a fluctua- 
tion of opinion as to its exact construction; 
and in Lord Glenbervie's book on elections, 
second volume, there is a very elaborate note of 
the learned reporter upon this statute. 

" At pages 404 and 405 he first adverts to 
the resolution of the House, which was passed 
before the introduction of this statute, and upon 
which, evidently, the statute was founded and 
framed; and, according to this resolution, a 
person offending against its provisions was to be 
rendered incapable to sit in parliament. It 
would appear that the bill had at first been 
framed, to a certain extent, in the language of 
the resolution, but upon the third reading the 
restrictive words, ' upon such election/ were in- 
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troduced. Lord Glenbervie observes on the 
resolution^ and also upon the Act itself^ and 
states that a question had arisen how far the 
incapacity created by the statute properly ex- 
tended ; and he also observes^ that Mr. Justice 
Blackstone^ in his Commentaries^ appears to 
have overlooked the exact import of the words 
of the statute^ ' which did not warrant such a 
construction / that is, a construction to extend 
the disability beyond the election which is first 
avoided ; and he adds^ ^ much less can they mean 
that a person offending against the statute shall 
be for ever afterwards incapable of representing 
the place where the offence was committed; 
yet/ he continues, ' this seems to be asserted by 
a writer of great authority, when he says, " That 
it is enacted that no candidate shall, &c., (recit- 
ing the prohibition of the Act,) on pain of being 
incapable to serve for that place in parliament/' ' 

''This is also corrected in the note to 
Christian's excellent edition of Blackstone. 

" The Irish Act was passed in the year 1795 ; 
it differs in several respects in its language from 
the wording of the English Act, and avoids what 
is therein ambiguous, and which had caused 
such occasional doubts and controversy. The 
words of the Irish Act put the matter in a more 
convenient form for deciding what the real 
meaning is ; for it says, ' No person hereafter to 
be elected to serve in parliament shall, after the 
teste of the writ of summons to parliament, or 
after a vacancy shall have happened, to supply 
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wliich the dectkni shall be hdd^ &c' Thk is 
▼ery importaiity becaoBe the statute of Widiani 
tays^ that no person 'after any sach phoe 
becomes vacant heieafter/ Wheareas the lan- 
guage of the Irish statute applies in terms to an 
election ' after the vacancy shall have happened, 
to supply which the dection shall be hdcL' 
Then it provides that the candidate^ &c.^ shall 
not give the different things moitioned ; and the 
party offending is ' hereby declared to be disa- 
bled and incapacitated to serve in parliament 
upon such election;' that is^ the election which 
is holden to supply the vacancy before men- 
tioned. 

'' The construction to be given to these two 
statutes when thus compared together seems to 
be this^ that we are at liberty^ upon an'inqniiy 
into an election by which the vacancy is to be 
supplied^ to go into any of these prohiUted 
acts which have been committed after the va- 
cancy; that we are thereby enabled to go into 
charges of bribery and treating committed at a 
previous election after the vacancy, if this elec- 
tion has been set aside by competent authority 
as null and void, because the vacancy has not 
been thereby supplied. Then the view I take 
of it is this, that according to this construction, 
the party who offends against the prohibition of 
this Act, is disabled to serve in parliament ' upon 
such election,' which, in a restricted sense, would 
apply only to the election in relation to which 
the offence shall have been committed. But if 
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this election be subsequently declared null and 
void^ and a new election take place under a new 
writ, in order to supply the vacancy, by the due 
election of a qualified candidate, then on a peti- 
tion upon this new election against the return 
of a party who may have committed bribery, &c., 
at the previous election which has been set aside 
as null and void, it may be open to show those 
previous acts of bribery, &c., as constituting a 
disqualification of the offending candidate, and 
disentitling him to be returned upon such new 
election, because the vacancy still remains until 
it is supplied by the return of a qualified candi- 
date, upon a valid and lawful election, which 
ultimately takes place, not under but according 
to the proper exigency of the first writ. In this 
way the language of the statute is adapted to the 
case of one entire process of election, ending in 
a single, valid, and recognised return of a duly 
quaUfied candidate, so as to supply the original 
vacancy. 

*' But in this case there have been not only 
two distinct elections in fact, but, so far as we 
can at present see, there are now before us 
two valid elections in law. The election of 1853 
we are bound to treat as a valid election. The 
learned counsel for the petitioner, however, con- 
tends that, under the very special circumstances 
of this case, the previous election in 1852 ought 
not to be treated in favour of the sitting member 
as valid in law ; at least, not so far valid as to 
shut out inquiry, or exclude evidence to establish 
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acts of bribery^ as charged against the sitting 
member in reference to that election. But the 
argument by which this is enforced is insuffi- 
cient for his case, unless it establish that the 
first election is now to be taken^ as against the 
sitting member^ as absolutely null and void. 
The only authority for the Committee to in- 
quire into these alleged acts of bribery in 1852, 
must be derived from the jurisdiction we have 
to try the matter of the petition which has been 
referred to us for inquiry ; and that jurisdiction, 
which is mainly statutable, is derived from the 
statute of 11 & 12 Vict. c. 98, s. 68, which 
says, that the Committee are ' legally appointed 
to try and determine the merits of the return 
or election so referred to them by the House/ 
This requires us to investigate the- statutable 
disqualification that has been alleged^ so far as 
it affects the return on the last election in 1853, 
and this must be measured by the true con- 
struction of the statutes to which I have re- 
ferred—the Act of William the Third, or the 
Irish Act of George the Third, and the Act of 
5 & 6 Vict. c. 102. 

'* The first election must, therefore (as I have 
shown), be now superseded and set aside, so as 
no longer to have any legal existence^ before we 
could receive any evidence of the alleged acts of 
bribery with money at that election, which could 
be relevant to the trial of this petition against 
the return upon the new election in 1853. The 
real question which the Committee must now 
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decide is, therefore, simply this, whether as 
against Mr. Maguire, and in favour of the peti- 
tioner, the election of 1852 is now to be con- 
sidered by ns as a void election ; and this must 
depend on the eflFect of the compromise which 
is proved to have taken place between Mr. 
O'Flaherty and Mr. Maguire. 

'^ In order to apprehend clearly this part of 
the case, it is right to refer to the terms of the 
petition, which was withdrawn at the instance 
of Mr. Maguire, after it had been presented to 
the House by Mr. OTlaherty in November, 
1852. 

'^ It first alleges that Mr. Maguire had not a 
sufficient property qualification. 

" It then puts forward a general statement of 
bribery, treating, and corrupt practices. 

'' It then charges gros^ systematic and exten- 
sive bribery. 

'^ It then chaises fraud, intimidation, and 
duress to have been practised by the agents and 
friends of Mr. Maguire. 

" It next relies on the want of proper qualifi- 
cation of many persons who voted for Mr. Ma- 
guire, and it suggests objections to voters from 
disqualification, legal incapacity, ceasing to oc- 
cupy their premises, personation, and several 
other grounds of that description ; so that the 
petition comprehends several grounds of com- 
plaint against the return of Mr, Maguire, irre- 
spective and independent of such charges of 
bribery and treating as would come within the 
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statute of William the Third, or the 32nd sec- 
tion of the 5 & 6 Vict. c. 102. 

"There is not any evidence to sustain the 
part of the opening statement of Mr. James, 
that the withdrawal of this petition proceeded 
on an admission^ on the part of Mr. Maguiie^ 
that he had committed any act of bribery or 
corrupt treating, or other unlawAil act, at the 
first election, or that he believed that on the 
trial of the petition, if it had proceeded, such 
acts would have been sstisfactorily proved. The 
evidence before us shows, indeed, that the peti- 
tion was a bona fide proceeding on the part of 
Mr. OTlaherty, but also that the several par- 
ties concerned in arranging the compromise 
considered it was a fair and prudent course to 
adopt under all the circumstances of the case as 
then disclosed. 

"Whatever, therefore, be the result, on 
grounds of public policy or otherwise, as settled 
by judicial decision, it seems plain, upon the 
whole of the evidence, that this compromise 
cannot be regarded as covinous or collusive 
on the part of Mr. Maguire, so as to let in the 
application of the doctrine of fraud in the man- 
ner contended by Mr. James, in his very forci- 
ble and able address to the Committee on this 
part of the case. 

" It seems quite consistent with the evidence 
that Mr. Maguire may have regarded with ap- 
prehension as to the result portions of the case 
^^ged against him, sufficient, if established, to 
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displace his return^ without fastening upon him 
any consequent disability to be returned for the 
borough at a subsequent election. The law 
never presumes illegality, and therefore we can- 
not upon the evidence submitted say there was 
in this compromise any admission or inference 
of fraud, or any imputation of misconduct, much 
less of criminality on the part of Mr. Maguire. 
'' The withdrawal of a petition is not of itself 
an unlawful act, though any agreement by which 
a personal advantage or other private considera- 
tion is sought to be secured as the price of such 
withdrawal, is properly regarded by the law as 
against public policy, and therefore in a certain 
sense unlawful. The law will not sanction or 
assist the exacting of any private consideration, 
either for the performance or violation of a pub- 
lic duty ; and I think that this is the amount 
of the cases that have been referred to — I mean 
the cases of Ker v. Lemon (9 Q. B. 371), and 
of the Queen v. Blakemore (14 Q. B. 544), 
and the other cases which seem to establish 
very clearly that principle. The law, I think, 
makes this not immaterial distinction, that 
so far merely as the rights of an individual 
are concerned and are separable from the public 
interests, he may be at liberty to. make an ar- 
rangement with regard to himself; but so far 
B8 the public interest may be involved, he is not 
at liberty to make it a matter of^private agree- 
ment, and especially not to deal with it for the 
purpose of a private advantage to himself, other- 

p 2 
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wise it would be open to a man to set up his per* 
sonal interest above or against his public duty. 
I adopt unreservedly the weU-considered opinion 
of the Lord Chief Justice Tindal, who says it is 
not allowable for a private individual to make a 
profit to himself by doing a public injury. He 
adverts to the exceptional case with his accus- 
tomed and cautious accuracy, and states the 
principle of it in conformity ;ith the view in 
which I have endeavoured to present it. 

*' I observe that Lord Campbell^ in his judg- 
ment in the Queen V. JBlakemore, says^ in con* 
formity with the same view of the law, 'It is 
an agreement that could not be proceeded upon 
by action, and the Court would not proceed to 
enforce it.' The cases upon the exact point, as 
to the withdrawal of a petition, I think have 
clearly established (and I have no disposition to 
qualify them in any way), that a petition is a 
matter not only of private consequence to the 
parties, but also materially concerns the inte- 
rest of the public. That is very clearly put 
by the Lord Chief Baron Pigot, in his lucid 
and able judgment in Parsons v. Kirk (Lrish 
Jur. 168); and further, that the withdrawal 
of a petition is not an ill^al act per se, but 
that the party who is the dominus litis, if he 
in any respect make any personal bargain for 
such withdrawal, thereby acts against recog- 
nised public policy, and no Court will lend 
its aid to enforce that agreement. The deci- 
sion of Coppock V. Bower (4 M. & W. 861), and 
the other such cases, establish this so clearly, 
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and are so consistent with right reason^ that it 
is not necessary to advert to them Airther than 
to add^ that in these cases the parties ask the 
Court to carry out the unlawful contract. Now, 
a court of law never lends its aid to enforce a 
contract which the policy of the law condemns, 
and therefore it will not assist in giving effect 
to any such contract ; but in the present case 
the parties do not ask us to enforce any con- 
tract. ' The sitting member does not require us 
to enforce the performance of the compromise 
into which he entered, and we would not be at 
liberty to do so, for the reasons I have stated. 

" There was another class of cases adverted to^ 
of Doe V. Roberts (2 B. & Aid. 367) ; Philpotts 
V. Philpotts (10 C. B. 85) j Bessey v. Windham 
(6 Q. B. 167), which proceed upon the very sound 
principle that no man shall be allowed by law to 
take advantage of his own wrongful act. The 
Court wiU not grant him any assistance in that 
respect ; it will not allow him to set up his own 
fraud, and then make the Court an accessory in 
giving effect to that fraud for his own advan- 
tage. That is a most wholesome principle. 
These cases establish that point very clearly. 

^' With regard to the withdrawal of the peti- 
tion, the case adverted to by Mr. James, and re- 
ported in GlanviUe's cases(«), speaksof the House 
of Commons as ponstituting a council of state 
as well as a court of law, and says also that they 
have a general and large jurisdiction. In that 



{a) Middlesex case, Glan. 117. 
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very case it is stated that as it appeared tbere 
was no suspicion of firand^ nor any reason to 
suppose any unfair transaction in the with- 
drawal of the petition^ it was allowed by the 
House ; the propriety of such withdrawal de- 
pended on the facts^ but its legality was not 
questioned. That shows that a petition might 
always have been lawfully withdrawn. 

" In any case where an agreement is entered 
into for securing any private aidvantage to a 
party for withdrawing a petition^ it is an illegal 
agreement, and a court of law will never enforce 
it ; and a committee of the House of Commons, 
sitting as a court and administering the law, 
could not properly give effect to such an agree- 
ment. But the recent statute of 5 & 6 Vict, 
contemplates the withdrawal of a petition, both 
before and after the nomination of the commit- 
tee to try the merits of the petition, and by the 
subsequent Act of 11 & 12 Vict. c. 98, s. 8, it 
is clear that the petitioner ^ may at any time 
after presentation thereof withdraw the same, 
upon giving notice in writing, under his hand 
or under the hand of his agent, to the Speaker, 
and also to the sitting member or his agent,' 
and then it may be withdrawn by leave of the 
House. It may well deserve attention whether 
greater precaution should not be taken to pre- 
vent cases of withdrawal, where the public inte- 
rests may be prejudiced ; but taking the law as 
it stands, the withdrawal of a petition is not 
illegal. It may be collusive and fraudulent — 
that will depend upon the facts and evidence — 
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but whether it be fraudulent or bond fide, the 
agreement for a private advantage as an induce- 
ment to withdraw, is clearly an illegal agree- 
ment. That is the fair result of the cases. 

" The party here, I think, cannot be disqua« 
hfied, because he has entered into a compromise 
which a court of law would not enforce ; and if 
we held otherwise, we should be creating a new 
disability not imposed by any statute or judicial 
decision. 

''The compromise may so far be unlawful 
and injurious that it may, perhaps, have shut 
out an important inquiry involving public pri- 
vileges; but still the first election and return 
remain in full force and effect until a compe- 
tent tribunal, authorised by law, shall have pro- 
nounced that the return was void, and the elec- 
tion a nullity. 

" The compromise of an accusation could not 
be considered as tantamount to the conviction 
of the accused ; nor can the withdrawal of the 
petition, which has taken place, justify us in 
annulling the election and return of 1852. 

'' The 6th section of the 6 & 6 Vict. c. 102, 
assumes the legality of withdrawing a petition, 
and the subsequent Act (the 11 & 12 Vict.) also 
regulates it : but the former Acts provide, in 
certain cases, against the public inconvenience 
which might otherwise ensue. But whilst this 
section of the 5 & 6 Vict, allows a certain class 
of petitions to be substituted (as it were) for 
those which may be withdrawn, this is not in- 
tended to affect the seat. 
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'' In the case cited from Glanville it is stated, 
that as there was no suspicion of fi^ud or praC' 
tice for withdrawing the petition^ it was allowed 
to be withdrawn^ and the election and return 
held to be good. I cannot find^ therefore, any 
solid reason for holding that a compromise of 
this kind can have the effect of the decision of 
a committee declaring the return on the first I 
writ to be null and void. I admit a compromise 
might be so covinous and fraudulent, and the 
evidence might exhibit it so palpably collusive 
as to render the return to the new writ, void- 
able on the ground of fraud, such as would 
avoid the judgment of a court ; but that wonld 
depend upon the evidence. In this case the 
evidence wholly fails to establish fraud. If the 
withdrawal had been tainted with fraud and 
covin, and this had been shown by sufScient 
evidence, the Committee would, I think, have 
jurisdiction to deal with it, as I have suggested, 
but it would require clear and satisfactory evi- 
dence of fraud ; whereas here it must be taken 
upon the evidence that the compromise was 
bond fide, however the agreement to withdraw 
the petition might be illegal, so that a court of 
law would not enforce its performance. 

"On what ground, therefore, can we take 
upon ourselves to nullify this first return? 
Where is our jurisdiction to receive evidence to 
impeach it ? Is it not valid until so impeached, 
and, in due course of law, authoritatively con- 
demned ? Is it at this moment valid or void ? 
If valid, how can we get over the statute of 
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William the Third? If void, when and how 
was it first avoided? - 

" It is certainly to be regretted that the law 
should be in so anomalous a state as to allow 
evidence to be given of corrupt treating at this 
first election, but to exclude all evidence of 
bribery with money. But it would be much 
more to be regretted if a committee of the 
House, acting under a special authority and 
limited jurisdiction, should take upon them- 
selves to substitute their views of policy for the 
deliberate enactments of the Legislature." 

With reference to the case of treating, it For treating 
appeared that after the election of 1852, and on under^s & 6 
the evening of the day of polling, a supper was ^ic*- c.102, 
given, at which several of the persons who voted must* be 
for Mr. Maguire were present, and which pre- fi^^^" ^^' ^ 

, purpose of 

vious to the election had been ordered by his corruptly 
agents, and was afterwards paid for by him ; q^^^^"^*"? * 
also, that during the election several tierces of rewarding a 
porter were ordered and paid for by one James ^^d^^e' 
Boland, who was the person principally en- must by his 

trusted with the payment of Mr. Maguire'shisownsug- 
election expenses, and which porter was sup- gestio?» h" 
plied for the use of the tenants and voters on allowance, 
diflferent townlands, who were the friends and **' ""^qui. 

Tocal adop- 

supporters of Mr. Maguire. tion, make 

Upon these facts Mr. Ruddiest on^ in sum- ^t'^Q^* 
ming up the case for the petitioner, contended privy to it. 
that the charges of treating were made out. 



lutions. 
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Mr. Rowe having addressed the Committee on 
behalf of the sitting member (a). 
Final reso- The Committee resolved, 

1. " That John Frands Magaire, Esq., is duly 
elected a burgess to serve in this present parlia- 
ment for the said borough of Dungarvan '' (i). 

2. ^^That it was proved to the Committee, 
that a supper given after the election of 1852, 
on the evening of the day of polling, was ordered 
by the agents of Mr. Maguire previous to the 
election, and afterwards paid for by him, and of 
which several of the persons who voted for Mr. 
Maguire partook.^' 

3. ^' That it did not appear to the Committee 
that this supper was given for the purpose d 
corruptly influencing or corruptly rewarding any 
voter or other person." 

4. " That previous to and during the election 
of 1852, several tierces of porter were ordered 
and paid for by James Boland, and supplied for 
the use of the tenants and voters on difierent 
townlands, who were the friends, and supporters 
of Mr. Maguire, and that the same James 
Boland was the person principally entrusted with 
the payment of the expenses of the election on 
behalf of Mr. Maguire. 

(a) For the arguments of counsel, vide post, p. 322. 

(h) The Committee divided on this resolution, and 
also on resolutions 3, 5, and 7 : — Ayes, 3 ; Capt. Glad- 
stone, Mr. Baillie, Mr. Napier : Noes, 2 ; Mr. Price, 
Mr. Brand. These resolutions were reported to the 
House. 
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5. " That the order, payment, and supply of 
this porter were without the knowledge of Mr. 
Magnire, and neither authorized nor knowingly 
allowed by him/' 

6. ''That from the proceedings before the 
Committee, they think it right to draw the at- 
tention of the House to the unsatisfactory state 
of the law with regard to the withdrawal of pe- 
titions which have been presented against sit- 
ting members, and the jurisdiction of the Com- 
mittee to inquire into charges of bribery and 
treating at an election previous to that which is 
directly in issue. It appears that a petition 
against an election for this borough in 1852, 
and intended to have been prosecuted, and in- 
cluding, amongst other charges, bribery and 
treating, was presented, and afterwards with* 
drawn, without any fraudulent purpose, but upon 
a private arrangement not sanctioned by law ; 
and the effect of this compromise has been to 
compel the Committee in this inquiry to enter 
upon a limited and unsatisfactory examination 
of the allegations in the petition referred to 
them ; the existing law (as they have considered) 
only enabling them to investigate charges of 
corrupt treating at the first election, but com- 
pelling them to exclude evidence of acts of 
bribery as contradistinguished from corrupt 
treating. It appears to the Committee that, 
under the special circumstances, they were 
bound to limit their inquiry to charges falling 
within the 22nd section of the 5 & 6 Victoria, 
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c. 102, which is confined to corrupt treating, 
and the confusion and contradiction of the de- 
cisions of other Committees, as to the question 
of agency and consequent liability of the prin- 
cipal in cases of treating, rendered it still more 
embarrassing for the Committee to deal with 
the evidence in this case, when the effect of 
their decision involves a disability during the 
remainder of the present parliament.'^ 

7. ^^That it appeared to the Committee that 
the disability created by the peculiar language 
of the 22nd section of the 5 & 6 Vict, was 
intended to be imposed only in the cases in 
which the candidate, by his own act, his own 
suggestion, his intentional allowance, or unequi- 
vocal adoption, made himself a party or privy to 
the act of corrupt treating/' 

With reference to the 6th resolution, the fol- 
lowing reasons, framed by the learned Chair- 
man, sufficiently show the arguments of counsel 
upon the case of treating and the grounds of 
the Committee's decision: — 

" The case of the petitioner ultimately rests 
on the 5 & 6 Vict. c. 102, s. 22, and the effect 
of the evidence which has been offered in order 
to establish against the sitting member tlie case 
of disability imposed by this section. 

'^ The openingstatementof the learned counsel 
for the petitioner imputed to the sitting mem- 
ber a guilty share in acts of corrupt treating 
which are alleged to have been committed at the 
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election of 1852 ; but the evidence on the part 
of the petitioner has not made out this Case ; for 
it has failed to show that these acts were com-» 
mitted with the privity of the sitting member^ 
who has moreover negatived, on oath, any au- 
thority, approval, adoption, or knowledge, on his 
part, of these alleged acts. 

"The case, therefore, distinctly raises the 
controverted question on the construction of this 
22nd section, which is in these words : — 

"^And whereas the provisions of an Act 
passed in the 7th year of the reign of King 
William the Third, intituled, an Act for pre-* 
venting charges and expenses in election* of 
members to serve in Parliament, have been 
found insufficient to prevent corrupt treating at 
elections, and it is expedient to extend such pro- 
visions ; be it enacted, that every candidate or 
person elected to serve in Parliament for any 
county, &c., or for any city or borough, &c., &c., 
who shall, from and after the passing of this 
Act, by himself or by or with any person, or in 
any manner, directly or indirectly, give or pro- 
vide, or cause or knowingly allow to be given 
or provided, wholly or partly at his expense, or 
pay wholly or in part any expenses incurred for 
any meat, drink, entertainment or provision to 
or for any person, at any time, either before, 
during, or after any such election, for the pur- 
pose of corruptly influencing such person or any 
other person to give or refrain from giving his 
vote in any such election, or for the purpose of 
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oorrupUy rewarding such person or any otber 
person for having given or refrained from giving 
his vote at any such election^ shall be incapable 
of being elected or sitting in parliament for 
that county, city, or borough, during the parlia- 
ment for which such election shall be holden.' 
(The marginal note to this section refers to a 
wrong statute of William the Third.) 

'* The terms of the section impose the disa- 
bility as a penalty for a conscious violation of 
the enactment, on the part of a candidate. 
They provide against devices by which the 
principal offender might seek to evade the pe- 
nalty which follows the several known modes 
of guilty participation. But it is contended 
that this section may receive such a constmc- 
tion from us as might inflict upon a candidate 
penal and personal disability for the unlawful 
act of a general agent, or even of a member of 
an election committee, although personally in- 
terested in the return, and to some extent self- 
constituted ; so that a single act, the smallest 
amount of corrupt treating, though committed 
without or even against the authority of the 
candidate, and which he had neither knowingly 
allowed nor in any manner sanctioned, might 
be so charged against him as his offence, that 
therefore and thereby he would be excluded 
for an entire parliament from representing the 
place for which he might be most qualified, 
both in relation to himself personally, and to the 
Jree choice of a large majority of the electors. 
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" It is obvious that such is not the gram- 
matical meaning of the words of the section; 
and neither the elementary principle on which 
penal disability is imposed and enacted^ nor the 
pervading policy of the bribery code in refer- 
ence to the disqualijScation of a candidate^ jus- 
tify this forced interpretation of the law by 
which it might be made subservient to manifest 
injustice. 

" It may assist the solution of this question 
by first ascertaining how the law upon this sub- 
ject stood at the time of the introduction of the 
recent Act. The ofience of bribery was a crime 
at common law; the Legislature superadded 
penalties^ but did not alter the character of the 
offence. This consists in a corrupt interference 
with the freedom of election ; and, therefore, in 
the case of an election of a member of parlia- 
ment, was properly cognizable by the House of 
Commons itself. 

" Two great principles were always sought to 
be maintained — first, that the election should be 
firee ; second, that the character of the candidate 
should be pure in reference to the election. It 
is very material to distinguish between acts by 
which an election may be avoided, and the mis- 
conduct by which the candidate may be disqua- 
lified. It is justly observed by Mr. Rogers, in 
the last edition of his work on elections (p. 260, 
note), that there are usually two distinct issues ; 
first, whether the election has been procured by 
bribery or other undue influence ; and, secondly. 
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whether the sitting member has been guilty, by 
himself or his agents : this second issue being 
subordinate to the first. He states that the 
second issue is usually entered into with a view 
to incapacitate the sitting member from becom- 
ing a candidate, supposing the election should 
be declared void. ' On such an issue^' he adds, 
^ it becomes of the very essence of the inquiry 
to show that he was cognizant of the corruption ; 
for the object being to fix on him a personal in- 
capacity, strict proof may well be demanded to 
show that he was implicated in the transactions 
complained of.' 

^^ The avoidance of an election depends on the 
efiect of all acts done which interfere with the 
freedom required bylaw ; the disqualification of 
a candidate arises from his culpability in what 
he does, or causes to be done, or attempts to 
do, for the purpose of procuring a return by un- 
due influence. These matters are in their nature 
distinct, and ought not to be confounded. 

" The resolution of the House in 1677 provided 
against excessive treating by the candidate, or 
any other on his behalf, or at his charge; it 
made the election void as to the person so 
offending, and rendered him incapable to sit in 
parliament by such election. There is no pre- 
tence for suggesting that the offence was not 
required to be brought home to the party so to 
be disqualified, as a party or privy by some 
mode of guilty participation. The statute of 
William next provided, that no person there- 
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&fter to be elected^ &c., should^ after the teste 
of the writ, &c., by himself or themselves, or by 
any other ways or means on his or their behalf, 
or at his or their charge, before his or their 
election, &c., directly or indirectly give, pre- 
sent, or allow to any person or persons having 
voice or vote in such election any money, meat, 
drink, &c., or make any promise, &c., to give or 
allow any money, meat, &c., &;c., in order to be 
elected, or for being elected, &c. 

^^ In the second section it enacts, that every 
person so giving, presenting, or allowing, &;c., 
shall be declared and enacted to be disabled and 
incapacitated upon such election to serve in 
Parliament, &c. 

'^ It manifestly deals with the offence as an 
act with which the candidate to be disqualified 
was to be criminally and therefore consciously 
connected; and so it is abstracted by Black- 
stone, as well as by Christian, in his note in his 
edition of the Commentaries. This statute has, 
moreover, been the subject of judicial considera- 
tion in the courts of law. 

" In Ribbons v. Crickett, 1 B. & P. 266, it 
is assumed that the purpose or intention ex- 
pressed at the close of the first section is not an 
ingredient in the offence prohibited in the 
earlier part of the clause. In 1831, in the case 
of Hughes v. Marshall (2 Tyrwh. 134, 2 C. & J., 
118, s. c), it was much considered by Lord 
Lyndhurst, then Chief Baron, Baron Bayley, 
and the other members of the Court of Ex- 
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chequer. The words^ ' on his behalf/ says Lord 
Lyndhurst^ ^ can only be taken to include acts 
done by his desire^ or with his privity, acts 
which he procures to be done by other means 
than his own.^ On a subsequent day, his Lord- 
ship, in delivering the judgment of the Courts 
says, ^It is clear, from the language of the 
statute, that no case falls within it unless the 
candidate has some share in the transaction / 
and he further adds, ' It is quite clear that the 
act must be done by the candidate himself, or 
by some person or persons acting for him and 
on his behalf.^ This (as he had already ex- 
pounded) means * by his desire or privity, or 
procured to be done by other means than his 
own.' The judgment of the Court of Exche- 
quer, as given by Mr. Baron Parke in 1836, in 
the case of ThomcLS v. Edwards, 2 M. & W. 
215, manifestly proceeded upon the same view 
of the law; and the practice of some com- 
mittees seems to have been in entire accordance 
therewith.— (Sf^e Rogers, Third Edition, p. 223 
and 241. 1 Steph. on Elect. 243.) 

^^The proceedings of committees often en- 
tangle the propositions of law in the general 
evidence, and mix up the acts which avoid the 
election with those which disable the candidate ; 
this again has been aggravated by the uncer- 
tain and capricious construction sometimes put 
upon the statute of William as to the extent of 
the disability thereby imposed. 

" In the earlier cases, it was simply reported 
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that the party was guilty of bribery y and thid 
was presented as the proper oonclnsion to be 
derived from the entire evidence, and as if it 
were a conviction at common law ; and by a 
recent statute (4 & 5 Vict. c. 57), a committee 
is enabled to inquire into acts of bribery without 
requiring the preliminary proof of agency, but 
is directed to report whether it has been proved 
that the acts of bribery were committed with 
the knowledge and consent of the candidate. 

'' This direction most properly classifies the 
acts which might avoid the election, and those 
which must disqualify the candidate, and distri- 
butes the evidence accordingly. 

" In the celebrated Cricklade case (a), with all 
its penal actions, the most distinguished members 
of the bar were concerned, and a learned and 
eminent judge, Mr. Justice Buller, presided on 
several of the trials. The issue by common 
consent pointedly involved the privity and au- 
thority of the defendant. Mr. Justice Buller 
puts to the jury whether the person who gave 
the money in bribes was employed to distribute 
it on behalf of the defendant. ^This part of. 
the case,^ he says, ^must depend upon the 
defendant's own acts.' And again he says, 
^The criminal acts of one man cannot afibct 
another, unless he by his own act approves of 
them and adopts them.' So on another trial of 
one of these penal actions, this most accurate 

(a) See Petrie'e Cricklade case. 



30 BLECTION CASES. 

and learned judge says he should state the evi* 
dence to show that what was done by the agent 
was done by the consent and with the knowledge 
of Mr. Fetrie.^ This privity might, in many 
cases, be satisfiEtctorily collected from the general 
evidence ; but it seems to be a matter and con- 
clusion of fact for the jury or a committee to be 
satisfied of the privity of the defendant. 

" This view of the law is still more forcibly 
urged by Mr. Baron Ferryn in another of these 
cases. After urging that the offence should he 
brought home to the accused, he says, that 
though the promises had been made by the par- 
ties who acted as the agent, ^ If Mr. Petrie was 
ignorant that any such promises had beenmade^ 
he was not to be made.criminally answeraUeiu^ 
the consequences.' He treats the statutable 
penalty as annexed to a criminal offence ; and 
• where the statute speaks of bribery committed 
by a candidate, 'or any person employed by 
him/ this is taken to mean a person actiuff on 
his behalf y with his consent, connivance, or know- 
ledge in the commission of the offence. This 
leaves the offence exactly as it stood at common 
law. The same view was afterwards taken by 
the Lord Chief Justice Abbott in 1822, in his 
charge to the jury in the case of Felton v. East- 
hope {a), the exact import of which seems to be 
this : that the knowledge or consent of the can* 
didate is immaterial and irrelevant on an issue 



(a) Eogers on Elections, (6th ed.) 260, 



BOROUGH OF DUNGARVAN. 

as to the avoidance of the election by acts of 
bribery which have so tainted the return as to 
vitiate it, but with reference to the penalty to 
be imposed on the candidate, it is of the very 
essence of the charge to show that he was a 
party or privy to the offence. 

" This latter point is further confirmed by the 
decision of Baron Alderson, in the case of 
Baynton v. Cattle (1 Mood. & Rob. 267), in 
which this learned judge held, that a candidate 
might recover from the agent monies of his prin- 
cipal which he had expended without his know- 
ledge or assent in unlawful payments to voters. 
Thus civil responsibility for an unlawful act, 
not in fact authorized, is properly negatived ; 
and, a fortiori, penal or criminal responsibility, 
or other disability or disqualification, for an un- 
lawful act committed without or against the 
authority of the party sought to be personally 
affected, must also be negatived. 

'^The 49 Geo. 3, c. 118, proceeds upon this 
principle of guilty privity when it imposes a per- 
sonal disability co-extensive with that which is 
affixed by the 5 & 6 Vict. c. 102, s. 22. 

^^ It uses language sufficient to comprehend 
the various modes of guilty participation in the 
offence of buying of a seat in Parliament, and, 
amongst others, it provides against privity by 
procurement or with ^ knowledge and consent ;' 
such was the state of the law and legislation 
when the 5 & 6 Vict. c. 102, was introduced. 

" In the inquiries before committees the ge- 
neral evidence on the whole case frequently 
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raised an inference of privity or connivance on 
the part of the candidate^ which was not re- 
pelled by positive contradiction ; but the prac- 
tice of committees does not seem to have been 
regulated by any deliberate and settled view as 
to the true and uniform construction of the 
law. 

'' The 5 & 6 Vict. c. 102, s. 22, professes to 
extend the statute of William the Third. It 
enlarges the occasion and increases the penalty, 
but modifies and restricts the offence. It pro- 
hibits acts of treating for a corrupt purpose ; 
and the act done with such purpose must 
be committed, caused, knowingly allowed, or 
adopted by the candidate by a payment on ac- 
count of the expense incurred. 

'* The introduction of the word ^ knowingly,' 
(which is not in the statute of William) is to my 
mind decisive of the pervading intention of the 
legislature in this clause. In Foster's Crown 
Law, p. 243, that eminent judge refers empha- 
tically to this word ^knowingly' as having a 
fixed legal meaning. It implies a full, a guilty 
knowledge of the offence; and in this statute 
this word would seem to make it necessary that 
the candidate should be privy to the unlawful 
act and the corrupt purpose. Indeed the sec- 
tion seems to comprehend the recognized modes 
of criminal participation which are set forth in 
the celebrated case of R. v. Huggins (2 Lord 
Baym. 1580) ; these are command, procurement, 
consent, and knowledge. Thus the penalty is 
properly imposed for a grave offence, but justly 
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visited On a conscuma offender. Nor does this 
construction in any degree prejudice or restrict 
the inquiry into the avoidance of an election by 
reason of any acts (by whomsoever committed) 
which have unduly interfered with the return ; 
for in the one case the acts are to be considered^ 
in the other^ the actor; and this^ from the 
reason of the thing, as must be manifest on 
consideration. 

^^ In the present case thef e is not, nor could 
there now be, any question of avoidance what- 
ever before us. We are bound to hold the elec- 
tion of 1852 to be a valid election. The ques- 
tion is simply and exclusively one of personal 
disqualification, and nothing elso ; and therefore 
it is to be dealt with^ and the case of the accuser 
made out, as if we were proceeding on an indict- 
ment against the sitting member for an offence 
against the statute. But we have been, in effect, 
required to hold, that the case of the petitioner 
might be made complete by suspicion and con- 
jecture ; that the sitting member may have sanc- 
tioned what the petitioner has not given evi- 
dence to show us, that the sitting member either 
authorised or approved : or that he knowingly 
allowed that of which, in fact, he may have been 
altogether uncouscious and ignorant; that on 
this insufficient evidence, which does not war- 
rant us to infer guilty knowledge, and on which, 
in a court of law, the sitting member would be 
exonerated from all penalty, he should, by this 
Committee, be now disabled and thereby ex- 
cluded from sitting for the borough of Dungar- 
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▼an during the lemainder of this Parliament; 
and this^ although he has further, on his own 
oath, disproved the material issue which the 
eridence of the petitioner had already failed to 
sustain. The result of the inquiry, therefore, 
entirely depends on the construction cf tliis 
statute which is now to be adopted by the Com- 
mittee. 

'^ There can only be one construction proper 
to be put by a ju£cial tribunal on any statute^ 
and this should be made in accordance with the 
established rules of judicial interpretation. This, 
if possible, should be certain and uniform, and 
ought not, in any way, to depend on the consti- 
tution of a committee, and especially where the 
consequence is so highly penal. It is indeed 
unfortunate that there should be any difference 
of opinion upon a question of law so important 
in its bearing upon the rights^d privileges both 
of candidates and electors ; but in my opinion 
we ought not to impose a disability so penal on 
a party who, upon the evidence of the petitioner, 
does not appear to have been criminally or at all 
connected with any unlawful act of corrupt 
treating, and therein the case charged against 
him has failed. This I would be bound to hold, 
on the case of the petitioner as it stands upon 
the evidence which he has offered. But the 
sitting member has, in addition, by his own 
denial on oath, disconnected himself from any 
guilty or other participation in the offences 
charged against him ; and thus has been super- 
added the very test suggested by Blackstone 
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and approved by Mr. Justice Coleridge, in his 
valuable notes to the Commentaries, as the 
most simple and direct mode of giving effect to 
the poKcy of the bribery code. 

*' The decisions in the last session made by 
some committees, stimulated by a jealous an- 
xiety to discourage and defeat corrupt practices 
which have prevailed at borough elections, seem 
rather to have set aside the actual and precise 
provisions of the law, and set up in their place 
the abstract policy of putting down treating in 
every form. This has made others very reluc- 
tant to incur the reproach of falling short of 
what their predecessors have thus decided. But 
we are bound to bear in mind that the inquiry 
before this Election Committee is strictly judi- 
^ cial in its nature; the offence alleged, limited 
'and defined bylaw; the penalty most severe; 
■ and our decision, both on law and fact, final 
' and conclusive. 

' '' I feel, on these grounds, therefore, that I 
ought to abide by the actual provisions of the 
existing law, and give them what I believe to 
be their true construction ; and wherein these 
may be found wanting to suppress corrupt prac- 
tices or undue influence, to leave it for Parlia- 
ment itself to supply such addition or amend- 
ment as may appear to be best adapted to give 
eflfect to the sound policy in which we all pro- 
fess to agree.^^ 
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CASE L. 

1855. BOROUGH OF BARNSTAPLE. 

(second case). 

The Committee was appointed on the 20th of February, 1855 
and consisted of the following Members : — 

George Medd Bntt, Esq., Weymonth, 
(Chairman,) 

Sir John Hanmer, Bart.^ 

Flint District. 
Marquis of Blandford, Wood* 



Henry Danby Seymonr, Esq., 

Poole. 
Lord LoTaine, Northnmber* 

land, North. 



stock. 

Petitioner ;— William Tite, the defeated Candidate. 

Sitting Members : — John Lauie, Esq., and Bichard Samuel 

Guiness, Esq. 

Countel for Petitioner :^Mt, Serjt. Einglake, Mr. £. James, 

Q.C., and Mr. E. M. Kelly. 

Agents : — Messrs. Bircham, Dalrymple and Drake, Mr. W. D. 
Cooper, Mr. J. Barry, and Mr. E. Carter. 

Counsel for Sitting Member Mr, Laurie : — Mr. Macaulay, 
Q.C., and Mr. W. H. Cooke. 

Counsel for Sitting Member Mr, Guiness : — Mr. Slade, Q.C., 
Mr. Hickey, and Mr. Lempriere. 

Agents : — Mr. Camsew, Mr. Bremridge, and Mr. Savile. 
Feb. 22. 

Preliminary ^^^ usTial preliminary resolutions with re- 
resolutions, gard to the conduct of the case were agreed to (a) . 

(a) Ante, p. 2. 
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The petition, after stating that at the last Petition, 
election J. Laurie, Esq., R. G. Guiness, Esq. and 
the petitioner were candidates, and that the two 
former were returned, alleged that each of the 
sitting members had procured his election by 
means of a corrupt and illegal bargain or agree- Corrupt 
ment against the statutes in force and the *^ ^ ° ' 
policy and law of Parliament ; that Mr. Guiness Want of 
was not duly quaUfied ; and that the petitioner l^^^''''' 
had a majority of good and legal votes over Guineas. 
Mr. Guiness. It prayed the House to dfeclare Scrutiny, 
the election and return of both or one of the 
sitting members null and void, or that the 
petitioner should have been returned in the 
place of Mr. Guiness. 

Mr. Serjt. KinglaJce opened a case of want of 
qualification against Mr. Guiness, and a corrupt 
and illegal contract against both the sitting 
members, under 17 & 18 Vict. c. 102, s. 2 {a). 

The case as to the alleged want of qualifica- 
tion as against Mr. Guiness having failed. 

The counsel for the petitioner proposed to ^^^^^ 
call Mr. Laurie, one of the sitting members, and sitting 
have him sworn as a witness to substantiate^^™ ®^^y 
their case with reference to an illegal contract petition to 
under 17 8c 18 Vict. c. 102, s. 2. cur^/ws 

Mr. Macatday objected to the examination of ''«*^^ ^y 
Mr. Laurie. — The charge against the sitting tract he is 

(a) The Election Auditor was called as a witness and 
cross-examined. 

Q 2 



388 SLEcnoH cases. 

not oofD- member anumntSy if established^ to a criminal 
bea witaeti offence; the Committee therelare will not com- 

'h«r2?** P^^ *"™ ^ ^ examined. Before the 14 & 15 
Viet. c. 99^ a party to a suit ooold not be ex- 
amined, and although that statute rendenbim 
a competent witness, the 3rd section expiesdy 
enacts that nothing contained in the statute 
'^ shall render any person, who in any criminal | 
proceeding is charged with the commission of 
any indictable offence, or any offence pnnishaUe 
on summary conviction, competent or compel- 
lable to give evidence.'^ The only question is, 
whether this is a '^ criminal proceeding/' If 
this were the only chai^ contained in the pe- 
tition, the Conmiittee clearly would have been 
appointed to try a matter, which, if they fonnd 
against the sitting member, would make him 
guilty of a misdemeanor. The only respect in 
which this differs from an ordinary *^ criminal 
proceeding '' is, that it is not instituted by the 
Crown. In the Attorney" General v. Radloff{a) 
Pollock, C. B., and Parke, B., held that in an 
information for penalties under the Smuggling 
Acts, the defendant was not a competent wit- 
ness. This is a much stronger case : it is in fact 
a preliminary inquiry, which might lay the foun- 
dation for a bill of indictment being preferred 
against the sitting member for a misdemeanor. 
Mr. Serjt. Kinglake, contrh. — The uniform 
practice since 1851 has been to examine the 



(a) 10 Exoh. 84 
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sitting members in cases similar to the present. 
Chatham Case (a), Hanvich Case {b). The in- 
quiry before the Committee is one simply for the 
maintenance of the privileges of the House, and 
has nothing in it of the nature of a *' criminal 
proceedingf^^ Clerk on Elections, p. 232 ; Warren 
on Elections, p. 243. The tests of a '^ criminal 
proceeding'' are fine and imprisonment; the 
Committee have no power to inflict either pun- 
ishment; and this cannot directly or indirectly 
be the consequence of the finding of the Com- 
mittee. Moreover, the objection here is against 
Mr. Laurie being sworn as a witness. After he 
'is sworn, should he decline to answer any ques- 
tion on the ground of its tendency to criminate 
himself, he may do so : but he must be sworn. 
Boyle V. Wiseman (c). The Attorney-General v. 
Radloff^ which has been cited, is not applicable : 
there, the express object of the information, 
which is by an officer of the Crown, is to in- 
flict punishment for an act done against the 
general interests of the public. 

Mr. Macaulay replied. — The argument on 
behalf of the sitting member has received no 
answer. The principle of the decision in At^ 
tomey 'General v. Madloffwas that a *' criminal 
proceedings^ is one in which the issue joined is. 
Aye or No, did a certain party charged commit 
an indictable oflfence. That is the issue here. 
The ground of decision in Boyle v. Wiseman 

(a) Ante, p. 38. (6) Ante, p.225. 

(c) 10 Exch. 647. 
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was^ that the defiendant might have been asked 
questions other than those which had a ten- 
dency to criminate him; the jndge therefiore 
waswronginiefasingto allow him to hevwmL 
Here it is admitted that the petitioner has onty 
one reason for calling Mr. Laurie. 

The Committee resolved, '' That upon the 
distinct head of the petition now under (xm- 
deration^ namely^ whether the said Mr. Laurie 
procured his election and return by means of a 
corrupt bargain or agreement^ as allied therein^ 
he is not compellable to give evidence" (a). 

March 2. Mr. Camsew^ one of the agents before the 
vyhat suffi- Committee, having been called as a witness, 
denceof' stated in substance that he had attended the 
corrupt commission of inquiry, which arose out of the 
"to procure Barnstaple election, 1858, and had exerted him- 
um?*^" " ®®^^ *^ avert the threatened disfranchisement of 
17 & 18 the borough; that his bill of costs in respect 
Vict. c. 102, ^jjg^^£ amounted to upwards of 1400/.; that 

shortly before the last election Mr. Laurie had 
called upon him, and eventually agreed to give 
him a sum of money in respect of such bill of 
costs ; and that an agreement was subsequently, 
on the 8th of August, 1854, drawn up by Mr. 
Carnsew and signed by Mr. Laurie, in these 
terms : — " I will pay the sum of 400/. and the 
sum of 1000/. within a week after the election 
at Barnstaple ;" that on the 10th of August 

(a) But see Dartmouth case, ante, p. 154. 



\\ 
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Mr. Laurie became a candidate, and issued his 
address to the electors; but the witness swore 
that it was no part of the understanding that he 
(Mr. Camsew) should procure or endeavour to 
procure Mr. Laurie's return ; and that he told 
Mr. Laurie at the time that it could in no way 
influence his candidature or his election one way 
or the other, but that the bill of costs was a 
charge which he might legally pay. 

Mr. James summed up the evidence in sup- 
port of this part of the petitioner's case. — The 
17 & 18 Vict. c. 102, s. 2, repeals, among other 
statutes, the 49 Geo. 3, c. 118, s. 3, but enacts 
that any person shall be deemed guilty of 
bribery who "shall, directly or indirectly, by 
himself or by any other person on his behalf, 
make any such gift, &c., or agreetnent. Sec, in 
order to induce such person to procure, or en- 
deavour to procure, the return of any person to 
serve in Parliament,^' &c. On giving full credit 
to Mr. Carnsew's explanation, what other pur- 
pose could Mr. Laurie have had in«naking the 
agreement, but that he would thereby induce 
Mr. Carnsew, to whom, according to his own 
evidence, the electors of the borough were under 
great obligations, to endeavour to procure his 
return ? If that was not his purpose, why did 
he refuse to be examined ? 

Mr. Cooke in reply. — It is an essential ingre- 
dient, in the allegation of the petition now be- 
fore the Committee, that Mr. Laurie procured 
his return by reason of this agreement. Where 
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k the evidence of this ? Mr. Camsew says that 
he e^resdy tdd Mr. Laurie that it could have 
no influenoey one way or the other^ upon either 
his candidature or his return* In order to 
hring a case within the 17 & 18 Vict. c. 102, 
not only must the object be to ^^ procure the 
return/^ but it must be made with a person who 
has the power to procure it. It does not appear 
that Mr. Carnsew exerted himself in the matter, 
and he swears that he was not at Barnstaple at 
all during the election. 

The Committee resolved^ 

*' That John Laurie, Esq.^ procured his elec- 
tion and return by means of an illegal bargain 
and agreement.'^ 

Mr. James stated that he withdrew from any 
further proceeding in the case. 

The Committee came to the following final 
resolutions for report to the House : — 
Final reso- 1. ^' That Richard Samuel Guiness^ Esq.^ is 
duly elected a burgess to serve in this present 
parliament for the borough of Bamstaple.^^ 

2. '^That John Laurie, Esq., is not duly 
elected a burgess to serve in this present parlia- 
ment for the borough of Bamstaple.^^ 

3. " That the last election for the said 
borough, so far as regards the return of John 
Laurie, Esq., is a void election." 



lutions. 
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CASE LI. 
CITY OP ROCHESTER. 1856. 

The Committee was appointed on the 8th of April, 185C, and 
consisted of the following Members : — 

Robert Ingham, Esq., South Shields, 
{Chairman,) 

John Floyer, Esq., Dorset- 
shire. 

Sir H. R. Ferguson Davie, 
Bart., Haddington District. 

Petitioners : — Electors. 



John George Smyth, Esq., 

York City. 
Hon. G. H. C. Byng, Tavis- 

tock. 



Sitting Member: — Philip Wykeham Martin, Esq. 

Counsel for Petitioners :^Mr. Sl&de, Q.C., and Mr. W. H. 

Cooke. 

Agent : — Mr. Markham Spofforth. 

Counsel for Sitting Member : — Mr. Serjt. Kinglake, Mr. Edwin 
James, Q.C., and Mr. Gordon Allan. 

Agents : — Mr. Coppock and Mr. Buchanan. 

April 10. 

The usual preliminary resolutions with re- Preliminary 
gard to the conduct of the case were agreed to {a), resolutions. 

The petition alleged bribery and treating petition, 
against the sitting member and his agents^ and Bnbf ^7 *nd 
prayed the House to declare the election and 
return of Mr. Martin to be null and void. 



(a) Ant€f p. 2. 
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Petition The agent for the petitioners stated to the 

' Committee, that it was not intended to proceed 
with the petition. 

* 

Mr. Seijt. Kinglahe thereupon applied to the 
Committee to report to the House, that the pe- 
tition was frivolous and vexatious. 

April 11. The Committee resolved, 

1. ''That Philip Wykeham Martin, Esq., is 

duly elected a citizen to serve in this present 

Parliament for the city of Rochester.'^ 

Powers of ^* " That the agents on both sides be ex- 

5 & 6 Vict, amined with reference to any circumstances 

0. 102 6. 1 . 

as to com-' which may have led to the abandonment of the 
promise ex- petition, which contains charges of bribery.^' 

erciseci* 

At the conclusion of the examination of the 
agents. 

The Committee further resolved : — 
3. "That the petition, which contained charges 
of bribery, having been abandoned, the Com- 
mittee examined the agents on both sides as to 
the circumstances which led to such abandon- 
ment, and found that there was not anything in 
such circumstances to require a special report to 
the House.^^ 
Petition ^» " That the petition of Henry Bass, William 

frivolous. Wyndham Lee, William Till, and Thomas 
French was frivolous and vexatious" («). 

(a) Resolutions Nob. 3 and 4 were reported to the 
House. 
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CASE LII. 
BOROUGH OP SLIGO. 1856. 

The Committee was appointed on the 9th of May, 1856, and 
consisted of the following Members : — 

George Medd Butt, Esq., Weymouth, 
(Chairman.) 



Sir John Hanmer, Bart., 

Flint District. 
Charles Aaron Moody, Esq., 

Somerset, West. 



Hon. E. F. Leveson Gower, 

Stoke-upon-Trent. 
Hon. R. Windsor Clive, 

Salop, South. 



Petititmer : — John Patrick Somers, Esq., the defeated 

Candidate. 

Sitting Member : — Rt. Hon. John Wynne. 

Counsel /or Petitioner: — Mr. Edwin James, Q.C., Mr. M. J. 

O'Connell, and Mr. Lewis. 

Agent : — Mr. Peyton Graham. 

Counsel for Sitting Member : — Mr. Slade, Q.C,, and 

Mr. Huddleston. 

Agents : — Mr. Thomas Mostyn, and Mr. Markham Spofforth. 

The usual prelimiaary resolutions with regard prenminary 
to the conduct of the case were agreed to (a) . resolutions. 

The petition contained charges of bribery, Petition, 
treating, intimidation, undue influence, and Bribery 
illegal promises, against the sitting member and treating. 
his agents. 

Mr. (y Connell applied to the Committee for Adjourn. 

(a) Ante, p. 2. 
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meot OD ac- an adjournment on the account of the absence 
^Tniceof ^^ 1^ leading counsel^ who was engaged as 
leading counsel at the trial of William Palmer, 
fused. The Committee refused the application. 

Mr. (yCofmell then opened a case of bribery 
and treating. He, however^ afterwards aban- 
doned the chai^ of treating, and relied on the 
allegations as to bribery. In answer to the 
charge of bribery, Mr. Slack called the sitting 
member. 

At the conclusion of his examination, 

The Committee resolved, 

1. " That the Rt. Hon. John Wynne is duly 
elected a buigess, to serve in this present Par- 
liament for the borough of Sligo.** 

Mr. Slade then applied to the Committee to 
report the petition frivolous and vexatious. 

Mr. (yConnell having been heard against the 
application. 

The Committee, after deliberation, further 
resolved : — 
Petition 2. " That the petition of John Patrick Somers 

was frivolous^ and vexatious.^' 

8. " That it is the opinion of the Committee 
that there are strong grounds for believing that 
Edward Killoran, and James Ward, in giving 
their evidence before the Committee, have been 
guilty of wilful and corrupt perjury ^^ [a). 

(a) Eesolations Nos. 1, 2, and 3, were reported to 
the House. 
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• A. 

ADJOURNMENT, 

granted, 47, 2^. 
refused, 345. 

AGENCY, 

acts sufficient to constitute/7rtm^yacteca8eof, 127, 169, 183, 250. 
facts insufficient to constitute general agency, 170. 
how proved, 153, 182. 
See Evidence, Practice. 

AGENT. 

vote of paid, bad, 212. 

non-professional men struck off list of agents, 126. 

conversation v^ith. See Conyebsation, Declaration, Evi- 

DENCE. 

ALLEGATIONS, 

in petitions frivolous, 114. 
unfounded, 24, 199. 

B. 
BRIBERY, 

by colour- tickets, 15. 

cases in list, how taken, 20. 

list may be amended, 21, 31. 

list not allowed to be amended, 260. 

The procurement of a situation for a yote, held to be bribery, 

although not asked for by voter until after promise given to 

vote, 39. 
list, abandonment of case in, 55. 
list defective as too general, and amended, 107. 
charges of disposed of before scrutiny, 134. 
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of £^Q8ed of before other aDegitioiis, 245, 297. 
of bribe naacceptcd does not coostitiite bribery, and refiuil 
to beff evideace vpoa sodi a diarge, 135. 

geaeral allegalioa in pedtioii« tiiat the dection was pro- 
by ** bribery, trcatiii^ intinridatinny imdiie influence, and 
other illegal and corrupt means," it is competent to show that 
retsm was comq^ p roc ur ed under 49 Geo. 111. c. 118, 225. 
where name of Toter, diarged in bribery list to hare been bribed, 
oecon more than once on register, nmnber on register ihoiild 
be giTcn, 249. 
See Etiokmck, Lists, Pbactics. 

C. 
CANDIDATE. 

Where A. and B. were candidates at an dection, and the show 
of hands was in fsTonr of A., who was then objected to, on 
ground of holding a disqualifying office, but returning officer 
(no poll bdng demanded) returned him duly dected, on peti- 
tion Committee refused to seat B., 74. 

disqualified by Report of a Committee on former election, 289. 

when disqualified by treating, under 5 & 6 Vict c. 102, s. 22, 319. 

COMMITTEE. See Pbactick. 

grounds of determination and resolution of, cannot be inquired 
into by subsequent Committee, 289. 

COMPROMISE, 

powers of 5 & 6 Vict. c. 102, s. 1, as to, exercised, 45, 344. 

CONVERSATION, 

with agent of sitting member, a fortnight after election, admitted, 
271. 

CORRUPT ENGAGEMENT, 

What constitutes under 49 Geo. III. c. 118, 227. 
What constitutes under 17 & 18 Vict. c. 102, s. 2, 340. 

COSTS 

refused^ 57, 131, 180. 
allowed, 24, 199. 
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COUNSEL, 

where not allowed to interpose, 226. 

D. 
DECLARATION. See Evidence, Witness. 

of an alleged agent as to the conduct of the election, admissible, 

97. 
evidence of a declaration of a voter to a third party, admitted, 

18, 37. 
of voter alleged to be bribed not admissible, 111, 137. 
of voter alleged to be bribed admissible, 274. 

DISQUALIFICATION, 

office of Secretary of Order of St. Patrick, 65. 
notice of, 11, 280, 289. 

E. 
ELECTION, 

evidence of former not allowed to be given, 102. 

evidence of bribery and treating at former election inadmissible, 
268. 

determined by former Committee to be void, and resolution 
passed that sitting member was guilty of treating, he is inca- 
pacitated from being candidate at ensuing election, 289. 

where bribery tfnd treating at former alleged, and return not im- 
peached, evidence of treating, but not of bribery, admissible, 
302. 

auditor called as vntness, 337. 

EVIDENCE, 

of statement of a voter that he has received money for his vote, 

when admissible, 18. 
voter allowed to be asked why he broke his promise to vote for 

opposite candidate, 36. 
statement of a voter to a third party, that he had promised to 

vote for a candidate, admitted, 37. 
declaration of an alleged agent as to the conduct of the election 

admissible, 97. 
recriminatory, where seat not prayed, inadmissible, 50, 145, 185, 

186, note. 
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EVIDENCE— eoii/mtitf<f. 

as to former election not allowed to be given, 102. 

declaration of voter not admissible, 111, 137. ' 

declaration of voter admissible, 274. 

an order with reference to an election given by B., a person not 
proved to be an agent, to one employed by the sitting member 
about the election, admissible to prove B.'s agency, 153. 

of refreshments given to voter at residence of candidate but not 
in his presence, nor given by his agent admissible, 168. 

of notice to candidate to make declaration of his qualification 
when not admissible, 177. 

where qualification given in at table of House is evidence, 178. 

directions as to hiring colourmen admissible in evidence to esta- 
blish agency in the person giving them, 182. 

what is evidence to show that sitting member had made declara- 
tion of qualification, 190. 

of poll-books received, although returning officer had not com- 
plied with 13 & 14 Vict. c. 69, s. 99, 86, 202. 

poll-books received in, though 6 Vict. c. 18, s. 93, not complied 
with, 206. 

of treating after election, 262. 

of bribery and treating at former election not admissible, 
268. 

sitting member compellable to give, 154. 

sitting member not compellable to give, 337.^ 

what is, of corrupt agreement to procure return, 227, 340. 

conversation with agent of sitting member a fortnight after 
election admissible, 271. 

further, cannot be called when case once closed, 298. 

of treating, but not of bribery at former election, when admis- 
sible, 302. 

F. 

FRIVOLOUS AND VEXATIOUS, 

where petition held to be, 222, 344, 346. 
frivolous allegations in petition, 114. 

FURTHER INQUIRY, 

under 5 & 6 Vict. c. 102, s. 2, 119, 240. 
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I. 
INTIMIDATION. &e Riot. 
not proved, 198. 

L. 
LISTS, 

one case in bribery list to be completed before another entered 

upon, 20. 
bribery list amended, 21, 31, 107. 
bribery list not allowed to be amended, 260. 
where case in bribery list has been abandoned by petitioners 

counsel for sitting member not allowed to go into evidence 

respecting it, 55. 
non-professional men struck off list of agents, 126. 
where name of voter in bribery list occurs more than once on 

register, number on register shall be given, 249. 

LOSS OF TIME, 

payment for, not illegal, 52. 

N. 
NOTICE 

to electors, of disqualification of candidate, 11, 280, 289. 
served upon can^date under 1 & 2 Vict. c. 48, s. 3, requiring 
him to make declaration of qualification, is not receivable in 
evidence unless register shows that the parties signing are 
registered electors, 177. 

O. 

OFFICE OF PROFIT, 

the oflice of Secretary of^the Order of St. Patrick, under 6 Anne, 
c. 7, 65. 

P. 
PAYMENTS, 

bond yide, to voters for travelling expenses and loss of time not 
illegal, 52. 
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PETITION, 

under general aUegitioii in, what may be proved, 225. 
petitioner confined strictly to words of allegation in, 278. 
frivolous and vexations, 222, 344, 346. 
friYolons allegations in, 114. 
unfoonded allegations in, 24^ 199. 

POLL, 

effect of not demanding, 74. 

POLL-BOOKS, 

party producing not allowed to be cross-examined^ as to the merits 
of case, 85. 

received in evidence, although not sealed by candidates nor ten- 
dered, under 13 & 14 Vict. c. 69, s. 99, 86. 

received in evidence though not sealed or endorsed, under 13 & 
14 Tict. c. 69, s. 99, 202. 

receivable, though letter omitted to be sent, under 6 Vict. c. 18, 
s. 93, 206. 

PRACTICE 

as to sitting member and petitioner remaining in committee room, 
9, 134. 

as to examining sitting member, 82, 186, 236. 

on petition for want of qualification, petitioner must impugn 
statement contained in sitting member's declaration before he 
can be called upon to support it, 10. 

except on special grounds, one case in bribery list must be com- 
pleted before entering upon another, 20. 

amendment of bribery list, 21, 31, 107, 260. 

as to costs, 24, 57, 131, 180, 199. 

powers of 5 & 6 Vict. c. 102, s. 1, as to compromise exercised, 
45, 344. 

as to recriminatory evidence, 50, lA, 185, 186, note, 

in case of witness refusing to take oath or affirm, 51. 

abandonment of case in bribery list, 55. 

when petition alleges disqualification of sitting member, and that 
votes are thrown away, 64. 

where no poll had been demanded at election, 74. 

as to cross-examining party producing poll-books, 86. 
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Irish register not allowed to be opened, 88. 

evidence as to a former election not allowed to be given, 102. 

as to list of agents handed in, 126. 

under 5 & 6 Vict. c. 102, s. 2, 119, 240. \ 

bribery to be disposed of before scrutiny, 134. 

bribery to be disposed of before other allegations, 245, 297. 

where petition claiming seat abandoned, refusal to hear evidence 

in support of petition alleging bribery and treating by unsuc- 
cessful candidates^ 147. 
with reference to allegation of want of qualification, 10. 
where witness declines to answer question, on ground of atlf- 

crimination, 98, 226. 
where petition alleges bribery, treating, riot, intimidation, and 

scrutiny, cases of bribery and treating first gone into, 245. 
where name occurs more than once on bribery list, 249. 
as to evidence of bribery and treating at former election, 268. 
after case closed on both sides, and a witness been examined by 

Committee, application of petitioner to call further evidence on 

case refused, 298. 
a Committee will not inquire into grounds of determination and 

resolution of a former Committee^ 289. 
See also Adjournment, Agency, Bribbrt, Evidbncb, Lists, 

Witness. 

PRELIMINARY RESOLUTIONS, 2, 165, 244. 

Q. 
QUALIFICATION, 

where petitioner alleges want of, he must impugn statement in 

sitting member's declaration before the latter can be called to 

support it, 10. 
want of, what sufiicient notice to electors, 11. 
where petition alleged that at time of election and return sitting 

member was not qualified, the qualification given in at table of 

House is evidence in support of such allegation, 178. 
certificate of justice, under 1 & 2 Vict. c. 48, s. 4, as to, 189. 
declaration of before a justice, when admissible, 191. 
declaration of, properly made, 192. 
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RSCRDnNATORT EVIDENCE 

not allowed to be fiTen, where tett not prayed, 50, 185. 

not admitiible where tett not prayed, tltboogh there be a counter 
petition alleging bribery and treating by unfoccetsfol candi- 
date, 145. 

power of Committee with reference thereto, 186, note. 

REGISTER, 

Irith, nnder 13 & 14 Wei. c. 69, not opened, 88. 
where name of voter in bribery lift occurs more than once on 
register, number on register should be given, 249. 

RESOLtmONS, 

preliminary, 2, 165, 244. 

RETURN, 

procured by corrupt engagement, under 49 Geo. III. c. 118, 227. 
procured by corrupt agreement, under 17 & 18 Vict. c. 102, s. 2. 

340. 
double, 212. 

RIOT AND INTIMIDATION, 
when election void by, 245. 
election not void by, 233. 

S. 
SITTING MEMBER, 

examined, 19, 28, 38, 56, 82, 179, 186, 226, 275, 280, 346. 

on abandonment of further opposition to seat, allowed to be ex- 
amined to disconnect himself personally from acts of his agents, 
but not allowed to contradict witnesses examined in cases of 
perjury, 236. 

compellable to give evidence, 154. 

not compellable to give evidence, 337. 

TRAVELLING EXPENSES, 
not illegal, 52. 

T. 
TREATING, 

provisions of 7 Will. III. c. 4, not abridged by 5 & 6 Vict. c. 
102, s. 22, 129. 
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TREATING— con/twtte^f. 

what constitutes, under 7 Will. III., c. 4, 129. 

what sufficient evidence of after election, 263. 

to disqualify, under 5 & 6 Vict. c. 102, s. 22, must be for purpose 
of corruptly influencing or rewarding a yoter, and candidate 
must by his own act, his own suggestion, his intentional allow- 
ance or unequivocal adoption make himself a party or privy to 
it, 319. 

V. 
VOTE, 

bad, of paid agent, 212. 

VOTER, 

evidence of the statement of, that he has received money for his 
vote admitted, 18. 

allowed to be asked why he broke his promise to vote for oppo- 
site candidate, 36. 

statement of to a third party, that he had promised to vote for a 
candidate admissible, 37. 

bond fide travelling expenses and loss of time may be paid to, 52. 

declaration made by voter alleged to be bribed, to opposite candi- 
date, upon canvassing not admissible, 111. 

declaration of, alleged to have been bribed, not admissible, 137. 

declaration of, alleged to have been bribed, admissible, 274. 

deterred from polling, election void, 245. 

VOTES, 

not thrown away, 280. 
thrown away, 11, 289. 

W. 

WITNESS, 

refusing to be sworn, or to affirm, how dealt with, 51 • 
declining to answer on ground of self-crimination, 98, 226 
sitting member compellable to be, 154. 
sitting member not compellable to be, 337. 
election auditor called as, 337. 
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